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ESSEX INSTITUTE. 


Bonelars. : 

The Library Committee shall divide the books and other 
articles belonging to the Library into three classes, namely, 
(a) those which are not to be removed from the building; 
(b) those which may be taken only by written permission 
of three members of the committee; (c) those which may 
circulate under the following rules. : 

Members shall be entitled to take from the Library two 
folio or quarto volumes, or four volumes of lesser fold, upon 
having them recorded, and promising to make good any 
damage they sustain, while in their possession, and to re- 
place the same if lost, or pay a sum fixed by the Library 
Committee. ~ 

No person shall lend any book belonging to the Institute, 
excepting to a member, under a penalty of one dollar for 
each offence. 

The Library Committee may allow members to take more 
than the allotted number of books upon a written applica- 
tion. 

No person shall detain any book longer than four weeks 
from the Library, if notified that the same is wanted by an- 
other member, under a penalty of five cents per day, and 
no volume shall be detained longer than three months at 
one time under the same penalty. 

The Librarian shall have power by order of the Library 
Committee to callin any volume after it has been retained 
by a member for ten days. 

On or before April fifteenth, all books shall be returned 
to the Library, and a penalty of five cents per day shall be 
imposed for each volume detained. 

No book shall be allowed to circulate until one month after 
its receipt. 
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PREFACE. 


Tuis supplement to the second edition of Messrs. 
Buswell and Walcott’s “ Massachusetts Practice” covers 
a little more ground than the main work, and we be- 
lieve it will therefore be all the more acceptable and 
useful to the bar. 

The starred pages in the margin correspond to the 
pages of the main work; and the pages given in the 
table of contents, the table of cases, and the index 
relate to the pages of the Supplement. 

The Supplement includes the practice statutes from 
1883 to 1894, and the decisions from volume 133 to 
page 177 of volume 159 of the Reports. 


SIDNEY PERLEY. 
SaLeM, Nov. 16, 1893. 
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CHAPTER I. 
COURTS AND VENUE OF ACTIONS. 


THE COURTS AND THEIR JURISDICTION, 


[1*] The term of office of trial justices is limited to three 
years. Pub. Sts. c. 155, § 9. 


Trial Justices. 


The commission of a trial justice expires when his com- 
mission as a justice of the peace expires whether it has run 
three years or not. Pub. Sts. c. 155,§ 9. Commonwealth v. 
Mosher, 134 Mass. 226. 

[2*] The “exclusive” jurisdiction given to trial justices 
in certain actions of tort by statute of 1877, chapter 211, 
section 3, is not exclusive of police and district courts. Pub. 
Sts. c. 155, § 80. Bossidy v. Branniff, 185 Mass. 290. 

If any party to a suit lives or has his usual place of busi- 
ness, or in actions of summary process to recover land the 
premises are situated, within the district of a police or dis- 
trict court the jurisdiction of trial justices is excluded. St. 
1898, c. 396, § 18. 

[4*] Whenever the commission of a trial justice expires 
without renewal, or terminates by resignation, change of 
domicile, or revocation, such trial justice is authorized to finish 
any business begun or pending before him, and to certify 


copies of his records and papers; or any party in any civil 
1 
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action begun or pending before such trial justice may enter 
or transfer such action for proceedings before any other trial 
justice for the same county; or if the justice dies during the 
continuance of his commission, any other trial justice in 
the same county may upon the application of any one of 
the parties to the action, cause the papers in the case to be 
brought and entered before him, and he may thereupon 
proceed in the action in the same manner as if it had 
been originally entered before him. Pub. Sts. ¢. 155, § 38; 
St. 1890, c. 202. 

[5*] Trial justices are to safely preserve all dockets and 
records of their official proceedings, and other official papers 
in their custody, keep them open, under proper regulations, to 
public inspection and examination, and furnish copies thereof 
upon request and payment of such fees as are allowed in 
similar cases to clerks of courts. On the death, resignation, 
or removal from office of a trial justice, all such dockets, 
records, and other official papers in his custody shall be 
deposited in the office of the clerk of the courts in the 
county in which he resided, or if he resided in the county 
of Suffolk, in the office of the clerk of the Superior Court for 
civil business in said county. The said clerks are to keep 
such dockets, records, and other official papers in their 
offices, and make and certify copies thereof, for the same fees 
as are allowed them in similar cases, and copies thus certified 
have the same-effect as if certified by such trial justices. 
St lSssi e521 bool. 2..G. 


Police and District Courts. 


The civil jurisdiction of these courts is,now as follows, 
instead of that given on page 5 of “ Massachusetts Practice.” 
District and police courts have original jurisdiction within 
the counties in which they are held, exclusive of the Superior 
Court, of all actions of replevin for beasts distrained or 


1 See Pub. Sts., c. 155, for exceptions. 
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impounded in order to recover a penalty or forfeiture sup- 
posed to have been incurred by their going at large, or to 
obtain satisfaction for damages alleged to have been done by 
them; of summary processes to recover land under Pub. Sts., 
ec. 175; and of all actions of contract, tort, or replevin, where 
the debt or damages demanded or the value of the property 
alleged to be detained does not exceed one hundred dollars ; 
and have original and concurrent jurisdiction with the 
Superior Court of actions of contract, tort, or replevin, where 
the debt or damages demanded or the value of the property 
alleged to be detained is more than one hundred and does 
not exceed one thousand dollars, and of actions to enforce 
liens under Pub. Sts., c. 191, where the amount of the claim 
does not exceed one thousand dollars. St. 1893, c. 396, § 12. 
Civil actions brought in said courts must be brought in the 
court in whose district some one of the parties lives or has 
his usual place of business: provided, that actions of sum- 
mary process to recover land under Pub. Sts., c. 175, must be 
brought in the court in whose district the premises in con- 
troversy are situated. The jurisdiction of said courts, when 
some one of the parties lives or has his usual place of busi- 
ness or the premises aforesaid are situated in their district, 
excludes the jurisdiction of trial justices. This section is 
construed not to give said courts jurisdiction of transitory 
and personal actions unless some one of the defendants or in 
the trustee process all the persons named in the writ as 
trustees live or have their usual place of business in the 
county in which the action is brought. Ibid. § 13. 
District and police courts have original jurisdiction con- 
current with the Superior Court of all crimes and offences 
under the degree of felony committed within their respective 
counties, except conspiracies and libels and cases where a 
prosecution by indictment or information is required by law, 
and each of said courts may impose the same penalties that 
may be imposed by the Superior Court in like cases: provided, 
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that the jurisdiction of said courts, in all matters relating to 
crimes and offences committed in their respective judicial 
districts, excludes the jurisdiction of other district, municipal, 
and police courts and trial justices; but an offence committed 
on the boundary line of two such districts, or within fifty 
rods of such line, may be alleged to have been committed 
and may be prosecuted and punished in either district. St. 
1893, c. 396, § 34. 

[6*] Executions from police and district courts may be 
served and must be obeyed in every county to which they are 
directed. Ibid. § 17. ; 

Police and district courts are given jurisdiction in natural- 
ization of aliens concurrent with the municipal, Superior, and 
Supreme Courts. St. 1885, c. 345. 

The justices of municipal, police, and district courts may 
interchange services or perform each other’s duties when they 
find it necessary or convenient. St. 1885, c. 182; St. 1898, 
c. 396, § 63. 

[7*] The first clause of the second paragraph on page T 
now reads as follows : — 

“The justices, or a majority of them, of the several dis-_ 
trict and police courts of the Commonwealth shall from time 
to time make and promulgate uniform rules regulating the 
time during which writs, processes, and appearances shall be 
entered, answers filed, and when trials shall be had, in civil 
actions in said courts, and the practice and manner of con- 
ducting the business of said courts in cases not expressly 
provided for by law. They shall, as soon as conveniently 
may be after making and adopting such rules, submit a copy 
thereof to the Superior Court or a justice thereof, for approval 
and amendment or alteration.” St. 1893, c. 396, § 59. 

Saturday of each week is the return day for writs, processes, 
notices to appear, and citations in all civil actions and pro- 
ceedings in said courts; but they can make notices or cita- 
tions returnable at other times. Ibid. § 22. 
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Said courts are held in the court-houses or other places pro- 
vided therefor by the county. They are always open, and 
there are no terms thereof. The word “term,” or “ terms,” 
when applied to said courts in any statute, hereafter means 
“sitting” or “sittings.” Any business of said courts or justices 
may be transacted at any time, but not on Sunday, unless the 
court or justice deems the same to be of pressing necessity. 
Sittings of the courts are held as heretofore at the times and 
places appointed by the laws now in force for holding said 
courts ; and if the times are not fixed by law, then the court 
must fix by general rule such times for such sittings as it 
deems to be necessary, and the same may be adjourned from 
time to time as occasion requires ; and actions civil or crimi- 
nal may be continued to any future day fixed for the sitting 
of the court, and complaints in criminal cases may be placed 
on file. St. 1893, c. 396, § 54. 

Said courts -are held by the respective justices thereof : 
provided, that upon request of the justice, either special justice 
may hold the court and perform the duties of the justice, or 
hold a second or third session thereof, and two or more ses- 
sions may be held at the same time. In case of a vacancy in 
the office of justice, and in case of his sickness, absence, or 
other disability, and when no request has been made as afore- 
said, the special justice holding the oldest: commission has the 
powers and performs the duties of the justice. When a special 
justice holds the court or a session thereof, that fact and the 
fact which gave him jurisdiction so to do must be entered 
upon the general records of the court, but they need not be 
stated in the record of the case heard by him. Ibid. § 55. 

When no justice or special justice is present at the time 
and place appointed for holding a session of such court, the 
sheriff or any of his deputies, or the clerk of such court, may 
adjourn the same from day to day, or from time to time, 
giving such notice thereof as circumstances may require. 
Ibid. § 56. 
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Said courts and the justices thereof have and must exercise 
all the powers necessary for the discharge of their duties, 
They may issue all writs, warrants, and processes necessary 
or proper to carry into effect the powers granted to them; 
and when no form is prescribed therefor by statute, they must 
frame one in conformity with the principles of law and the 
usual course of proceedings in the courts of this State. St. 
1898, c. 396, § 57. 

Each of said courts must have a seal, in the custody of its 
clerk, or of the justice of said court when no clerk is appointed, 
and it must be affixed to all processes issued by said courts 
where a seal is required. Ibid. § 58. 

Said courts have the same authority to issue commissions 
to take depositions in cases pending before them that the 
Superior Court has in cases pending in that court. Ibid. § 65. 

The following is a list of the existing police and district 
courts, the times when, and places where they are held, and 
the cities and towns constituting each district : — 


Tue Porice Court oF 


Brockton. — Every Saturday; for Bridgewater, Brockton, East 
Bridgewater, and West Bridgewater.’ | 

BRooKLineE. — Every Tuesday; for Brookline. 

CueLseA. — Every Tuesday ; for Chelsea and Revere. 

Curcorer. — Every Saturday; for Chicopee. 

Fircusure. — Every Saturday; for Fitchburg. 

Grioucester. — Every Saturday; for Gloucester and Rockport.’ 

HaAvernHILL. — Ist and 3d Wednesdays of each month; for 
Bradford, Groveland, and Haverhill. 

Horyoke. — Every Saturday ; for Holyoke. 

LAWRENCE. — 2d and 4th Tuesdays of each month; for 
Lawrence. 

Ler. — Every Friday; for Lee. 

Lowe. — Every Wednesday ; for Lowell. 

Lynn. — Every Saturday ; for Lynn. 

Marrtsoroucnu. — Every Saturday; for Marlborough. 





1 St. 1885, c. 155; St. 1887, c. 322. 2 St. 1888, c. 249. 
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Newsvuryport. — 1st and 3d Wednesdays of each month; for 
Newbury and Newburyport. 

Newron. — Every Tuesday ; for Newton. 

SomerviLie. — Every Tuesday and Saturday; for Somerville. 

SPRINGFIELD. — Every Saturday ; for Agawam, Hampden, Long- 
meadow, Springfield, West Springfield, and Wilbraham. 

Wituamstown. — Every Saturday; for Williamstown. 


Tue District Court 


First, or BarnsTasLe. — Every Monday, at BarnysTaBLy; and 
every Saturday, at Bourne; for Barnstable, Bourne, Falmouth, 
Mashpee, Sandwich, and Yarmouth." 

Srconp, oF BarnsTaBLe. — Every Friday, at Harwicu (may 
also be held at Provincetown); for Brewster, Chatham, Dennis, 
Eastham, Harwich, Orleans, Provincetown, Truro, and Wellfleet. 

Or CEenTRAL BerKsHiIrE. — Every Saturday, at PITTSFIELD ; for 
Dalton, Hancock, Hinsdale, Lanesborough, Peru, Pittsfield, Rich- 
mond, Washington, and Windsor. 

Or Nortuern Berxsuire. — 1st and 8d Wednesdays of each 
month, at Apams, and every Tuesday at Nortu Apams; for 
Adams, Cheshire, Clarksburg, Florida, North Adams, and Savoy.’ 

Or Sournern Berxsurre. — Every Saturday, at Great Bar- 
rincton; for Alford, Egremont, Great Barrington, Monterey, 
Mount Washington, New Marlborough, and Sheffield. 

First, or Bristor.— Every Monday, at ATTLEBOROUGH and 
Taunton; for Attleborough, Berkley, Dighton, Easton, Mansfield, 
Norton, Raynham, Rehoboth, Seekonk, and Taunton. 

Seconp, oF Bristor. — Every Monday, at Fatt River; for 
Fall River, Freetown, Somerset, Swansea, and Westport.’ 

Turrp, or Bristo.. — Every Monday, at New Beprorp; for 
Acushnet, Dartmouth, Fairhaven, Freetown, New Bedford, and 
Westport.® 

First, or Essex. — Every Wednesday, at Sarem; for Beverly, 
Danvers, Hamilton, Middleton, Salem, Topsfield, and Wenham. 

Srconp, or Essex. — 2d and 4th Wednesdays of each month, 
at Amespury; for Amesbury and Merrimac.* 


1 St. 1890, ¢..177. 2 St. 1884, c. 266. 

8 The Second and Third District Courts of Bristol have concurrent jurisdic 
tion in Freetown and Westport. Pub. Sts. c. 154, § 2. 

4 St. 1888, c. 193. 
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Or Eastern Hamppen. — Ist and 3d Saturdays of each month 
at Parmer; for Brimfield, Holland, Monson, Palmer, and Wales. 

Or WeEsTERN Hamppen. — 2d Wednesday of each month, at 
CHESTER; and every Saturday, at Westrizrtp; for Blandford, 
Chester, Granville, Montgomery, Russell, Southwick, Tolland, and 
Westfield. 

Or Hampsuire. — Every Monday, at Norruampron; ist and 
3d Wednesdays of each month, at Amuerst; Ist and 3d Thurs- 
days of each month, at BeLcnerTrown ; 2d and 4th Thursdays of 
each month, at Hunrineron; every Friday, at Ware;? (and it 
may also be held at Cummington ? and Easthampton) ; for all the 
towns in the county. 

Or CrentraL Mippiesex. —1st and 3d W ednesdays, at Con- 
corD; for Acton, Bedford, Carlisle, Concord, Lexington, Lincoln, 
Maynard, and Stowe. 

First, oF EasTeRN Mippiesex. — Every Saturday, at MALpEn ; 
for Everett, Malden, Medford, Melrose, North Reading, Reading, 
and Wakefield.* 

SECOND, OF EasTeERN Mippiesex. — Every Saturday, at Wat- 
THAM; for Waltham, Watertown, and Weston. 

Tuirp, OF Eastern Mippiesex.— Every Saturday, at Cam- 
BRIDGE; for Arlington, Belmont, and Cambridge. 

Fourtu, oF Eastern MippLesex. — Every Saturday, at Wo- 
BURN; for Burlington, Stoneham, Maree aks Winchester, and 
Woburn.® 

Or NortHern Mippresex. — 1st and 3d Mondays of each 
month, at Ayer; for Ashby, Ayer, Boxborough, Groton, Little- 
ton, Pepperell, Shirley, Townsend, and Westford. 

First, OF SOUTHERN MippLesex. — Every Monday, at Sourn 
FramincuaM; for Ashland, Framingham, Holliston, Sherborn, 
Sudbury, and Wayland. 

Or East Norrotx. — Every Monday, at Quincy ; for Braintree, 
Cohasset, Holbrook, Milton, Quincy, Randolph, and Weymouth. 

Or SoutHEerN Norrorkx. — Every Tuesday, at Sroucuron; for 
Avon, Canton, Sharon, and Stoughton. The court must be also 
held under the statute at Canton. 


1 St, 1886, c. 190. 2 St. 1889, c. 122. 
8 St. 1883, c. 75, § 2. 

4 St. 1888, c. 59; St. 1889, c. 312; St. 1893, ¢. 350. 

5 St. 1888, c. 59; St. 1889, ¢. 312. 6 St. 1891, ¢. 273. 
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Srconp, or Prymourn. — Every Wednesday, at ApineTon ; for 
Abington, Hanover, Hanson, Hingham, Hull, Rockland, Scituate, 
South Abington, and South Scituate. 

Tuirp, or PLymoutu. — Every Monday, at PLyMourTH ; for Dux- 
bury, Kingston, Marshfield, Pembroke, Plymouth, and Plympton. 

Fourtu, or PrymourH. — 1st and 38d Tuesdays, at MIppDLeE- 
poroucH; 2d and 4th Thursdays, at WareHam; for Lakeville, 
Marion, Mattapoisett, Middleborough, Rochester, and Wareham. 

East Boston. — Every Monday, at East Boston; for Wards 1 
and 2 of Boston, and Winthrop.* 

CrenTRAL, or Worcester. — Every Saturday, at Worcester ; for 
Auburn, Boylston, Holden, Leicester, Millbury, Paxton, Shrewsbury, 
Sutton, West Boylston, and Worcester. 

First, or Eastern Worcester. — Every Monday, at West- 
BOROUGH; every Tuesday, at Grarron; for Grafton, North- 
borough, Southborough, and Westborough. 

Srconp, or Eastern Worcester. — 2d and 4th Saturdays, at 
Curnton; for Berlin, Bolton, Clinton, Harvard, Lancaster, and 
Sterling. 

First, or NorrHern Worcester. — 2d and 4th Thursdays of 
each month, at ArHoL; and 1st and 3d Wednesdays of each month, 
at GarpNER; for Athol, Gardner, Hubbardston, Petersham, Phil- 
lipston, Royalston, and Templeton.’ 

First, or Sournern Worcester. — Every Monday, at Souru- 
BRIDGE; every Tuesday, at Wesster; for Charlton, Dudley, 
Oaford, Southbridge, Sturbridge, and Webster. 

SEcoND, OF SOUTHERN WorcEsTER. — Every Monday, at BLacK- 
STONE; every Saturday, at Uxpripce; for Blackstone, Douglass, 
Northbridge, and Uxbridge. 

Tuirp, or SourHeRrN Worcester. — 1st and 3d Wednesdays 
of each month, at Mitrorp; for Mendon, Milford, and Upton. 


Municipal Courts. 


[10*] The municipal courts in the city of Boston and 
their respective districts are as follows: ? — 
1 St. 1886, ¢. 15. 


2 St. 1884, c. 215; St. 1888, c. 212. 
8 Pub. Sts. c. 154, § 42; St. 1886, c. 15. 
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THE MUNICIPAL COURT 


Or tHe Crry or Boston. — Wards 6, 7, 8, 9, 10, 11, 12, 16, 
17, 18. See St. 1885, c. 42. 

Or tHE CHARLESTOWN District. — Wards 3, 4, and 5. 

Or tHe Souta Boston Disrricr. — Wards 13, 14, and 15. 

Or tHe Roxpury District. — Wards 19, 20, 21, and 22. 

Or THE BricgHuton District. — Ward 25. 

Or tHe West Roxsury District. — Ward 23. 

Or THE DorcHesTER Districr.— Ward 24. 


In each of the above-named municipal courts, every Satur- 
day is the civil term day, although trials do not take place 
until the succeeding week. 

The justices of municipal, police, and district courts may 
interchange services or perform each other’s duties when they 
find it necessary or convenient. St. 1885, c. 182. 

The first line of the paragraph on page 10, beginning “ All 
the provisions of Pub. Sts. 104,” should read, “ All the pro- 
visions of Pub. Sts. c. 154,” etc. 

Municipal courts are given jurisdiction in naturalization of 
aliens concurrent with police, district, Superior, and Supreme 
Courts. St. 1885, c. 845; St. 1891, c. 419. 

[11*] Original writs of police and district courts must 
be returnable not more than sixty days from their date, and 
writs and processes issued by them may run throughout the 
county in which the court to which they are returnable is 
held ; and into any other county for the purpose of attaching 
property therein ; or for service on a defendant residing in an- 
other county when one of several defendants resides within 
the district of such court; or on a defendant residing in 
another county when a person dwelling or having his usual 
place of business in the county where the court is held is 
summoned as a trustee; and for service on a defendant in 
an action of forcible entry and detainer ; and may be directed 
to and served by any officer qualified to serve civil process, 
such service if made in another county to be made fourteen 
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days at least before the return day ; except in case of trustee 
process original writs issued by said courts may be made re- 


turnable to any district or police court in the Commonwealth. 
St. 1893, c. 896, § 17. 


The Superior Court. 


[12*] The Superior Court now consists of a chief justice 
and fifteen associate justices. St. 1886,c.31; St. 1888, c. 58; 
Bigetoua. Gabe 

It has no longer exclusive original jurisdiction in cases 
of injuries occasioned by defective ways or bridges. St. 
1888, c. 114. 

It has jurisdiction in naturalization of aliens concurrent 
with other courts. Pub. Sts. c. 160, § 8; St. 1885, c. 345. 

It is given concurrent jurisdiction with the Supreme Court 
in all matters as to which jurisdiction is given said Supreme 
Court under the provisions of Pub. Sts. c. 27, § 48, relating 
to telegraph and telephone wires, § 129 of said chapter re- 
lating to abuse by towns of corporate powers, Pub. Sts. c. 104, 
§ 12, relating to the construction, alteration, maintenance, and 
use of buildings, and Pub. Sts. c. 118, § 68, relating to the 
control of street railway companies. St. 1891, c. 293. 

[13*] It has original and concurrent jurisdiction with the 
Supreme Court in all matters in which relief or discovery in 
equity is sought. St. 1883, c. 223; St. 1891, c. 883. Such 
suits are entered upon the same docket as other cases, St. 
1884, c. 316. 

In actions at law, the defendant is entitled to allege as a 
defence any facts that would entitle him in equity to be abso- 
lutely and unconditionally relieved against the plaintiff's claim 
or cause of action, or against a judgment obtained by the 
plaintiff in such action ; and the plaintiff is entitled to avail 
himself, in answer to any defence alleged by the defendant, of 
any facts that would avoid such defence in equity, or would 
entitle the plaintiff to be absolutely and unconditionally re- 
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lieved in equity against such defence. St. 1883, c. 228, 
§ 14. 

Whenever an amendment is allowed in the Superior Court 
under the provisions of Pub. Sts. c. 167, § 48, changing an 
action at law into a suit in equity or a suit in equity into an 
action at law, the Superior Court retains jurisdiction of said 
cause. And in all proceedings in the Superior Court no 
action or suit is defeated on the ground that there is an 
adequate remedy at law or that the relief sought can only 
be obtained by a suit in equity, but such proceeding whether 
at law or in equity is at any time before final judgment | 
amendable at the discretion of the court, and may be amended 
upon such terms as the court may determine. St. 1885, c. 225, 
§ 17. Such equitable defences must be within the rules and 
principles of equity jurisprudence. Barton v. Radelyffe, 149 
Mass. 275. 

In certain cases the Superior Court is the court of appeal 
from decrees of the Probate Court. St. 1887, c. 882; St. 
1890, c. 261. 

It has also concurrent jurisdiction with the county commis- 
sioners in tax appeals from assessors. St. 1890, c. 127. 

The Superior Court has exclusive original jurisdiction of 
all causes of divorce and nullity or validity of marriage, and 
in such proceedings it has all powers as to alimony, the cus- 
tody of children or otherwise which the Supreme Court here- 
tofore had and exercised. St. 1887, c. 332. 

The Superior Court has jurisdiction of all claims against 
the Commonwealth, whether at law or in equity, except those 
mentioned in Pub. Sts. c. 195, § 7, and all such claims are sub- 
ject to the same set-off and recoupment as they would be if 
the Commonwealth was a private person, and are enforced in 
accordance with the provisions of Pub. Sts. c. 195. Pub. Sts. 
c. 195; St. 1887, c. 246. Such claims are only those in con- 
tract. See Wesson v. Commonwealth, 144 Mass. 60; Inhabi- 
tants of Milford v. Commonwealth, 144 Mass. 64; and Murdock 
Parlor Grate Co. v. Commonwealth, 152 Mass. 28. 
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The Superior Court has concurrent jurisdiction with police 
and district courts where the sum demanded or the value of 
the property claimed exceeds one hundred dollars and does 
not exceed one thousand dollars. St. 1898, c. 896, § 12. 

The Supreme Court does not have concurrent jurisdiction 
with the Superior Court of petitions for partition, of writs of 
entry for the foreclosure of mortgages, or of other real ac- 
tions, and the Superior Court retains its jurisdiction of all 
such cases. St. 1892, c. 169. 

Whenever land or any interest in land is taken by any 
town in Dukes County, or Nantucket County, or by either of 
said counties, and any person is aggrieved by the award of 
damages therefor, application for a jury may be made by 
any such aggrieved person by petition to the Superior Court 
in the county in which the land lies or in the Superior Court 
for Bristol County, and thereupon such proceedings shall 
be had as are provided for in Pub. Sts. c. 49, § 105. St. 
1887, c. 50. 

The first Monday of every month is the return day in every 
county for writs, processes, notices to appear, and citations in 
all actions, suits, and other civil proceedings in the Superior 
- Court; and such writs, processes, notices, and citations may be 
made returnable at the option of the party issuing or taking 
out the same at any such return day within three months 
after the date thereof; but the court may make any writs, 
processes, notices, or citations returnable at other times. St. 
1885, c. 884, § 1. 

The court is always open in every county and there are no 
longer any terms thereof. Any business of the court or of 
the justices thereof may be transacted at any time; but no 
such business shall be transacted on Sunday, except in respect 
of such applications as, in the opinion of the court or justice 
to whom the same may be made, shall be of pressing necessity. 
Sittings of the court are held at the times and places for 
formerly holding terms of the court. Ibid. § 2. 
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The court and the justices thereof may in any county trans- 
act any business of such courts, and direct any order, judgment, 
or decree to be entered in an action, suit, or proceeding pending 
in the same court in another county. St. 1885, c. 384, § 3. 

Whenever the terms of the court’are referred to in any 
statute of this State for any purpose not otherwise provided 
for in St. 1885, c. 384, such terms shall for the purposes of 
such statute be considered as commencing on the day ap- 
pointed by law for the commencement of the regular sittings 
of the court and as ending on the day preceding the next such 
sittings. Ibid. § 4. 

Appeals and actions removed from municipal, police, and 
district courts and trial justices to the Superior Court, must 
be entered at the return day next after the appeal is taken or 
the removal requested. And appeals from the decisions of 
commissioners or of probate courts upon claims against 
estates of deceased persons represented insolvent, and from 
decisions of courts of insolvency upon claims against estates 
in insolvency, or upon the question of granting a discharge, 
and appeals under Pub. Sts. c. 189, § 15, must be entered in 
the court appealed to at the return day, instead of at the term 
next after the periods of time specified in the statutes pre- 
scribing when such appeals must be entered; and where a 
statement of claim is required it must be filed at such return 
day, and the provisions of bonds and recognizances in any of 
the said cases must be altered accordingly. In Pub. Sts. 
c. 85, §§ 9,10, and 12, and Pub. Sts. c. 161, § 27, the word 
” means “return day.” Ibid. § 5. 

The court cannot compel a plaintiff to amend his writ by 
reducing the amount of the ad damnum so as to bring the ac- 
tion without the jurisdiction of the court. Wright v. Potomska 
Mills Corporation, 1388 Mass. 828. 


“term 
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Sittings and Terms. 


[14*] The sittings and terms of the Superior Court for 
the several counties are as follows :!— 


BarnstaB_e. — At Barnstable, Tuesday next after the 2d Mon- 
day of April, and 2d Tuesday of October.’ 

Berxsuire. — At Pittsfield, for civil business, 4th Mondays 
respectively of February, June, and October; for criminal busi- 
ness, 24 Mondays respectively of January and July. 

BristoLt. — At Taunton, for civil business, 1st Monday of 
March, and 2d Monday of September ; for criminal business, 1st 
Monday of February, and 1st Monday of November; at New 
Bedford, for civil business, 1st Mondays respectively of May and 
December; for criminal business, 1st Monday of June.? Any 
term or sitting may be adjourned to Fall River. 

Duxes County. — At Edgartown, last Tuesdays respectively of 
April and September. 

Essex. — For civil business, at Salem, 1st Mondays respectively 
of June and December; at Lawrence, 1st Monday of March; at 
Newburyport, 1st Monday of September, adjourning to Lawrence, 
and from Lawrence to Haverhill.6 For criminal business, at Salem, 
4th Monday of January; at Newburyport, 2d Monday of May; at 
Lawrence, 1st Monday of October. 

FRANKLIN. — At Greenfield, 3d Monday of April, and 2d Mondays 
respectively of July and November.°® 

Hamppen. — At Springfield, for civil business, 2d Mondays 
respectively of March and June, and 4th Monday of October. 
For criminal business, 83d Monday of May, and 1st Monday of 
December. 


1 Pub. Sts. c. 152, § 17, and various amendments ; St. 1885, c. 384. 

2 St. 1891, c. 175. 8 St. 1888, c. 314; St. 1891, c. 287. 

# St. 1889, c. 308. 

5 The September sitting of the Superior Court for the county of Essex is held 
at Newburyport, and by adjournment at Lawrence and Haverhill. All cases on 
the trial list for said sitting must be tried at Newburyport unless the parties 
otherwise agree before the same are reached for trial, or the court for good cause 
shown otherwise orders. When the cases for trial at Newburyport have been 
disposed of the sitting must be adjourned to Lawrence, and there continue until 
the Saturday preceding the first Monday of October, unless the Lawrence list has 
been previously disposed of, when in either case it must be adjourned to Haver- 
hill. St. 1889, e. 461. 

6 St. 1889, c. 327. 
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Hampsuire. — At Northampton, for civil business, 3d Monday 
of February, 1st Monday of June, and 3d Monday of October. 
For criminal business, 2d Monday of June, and 3d Monday of 
December. 

Mippirsex. — For civil business, at Lowell, 2d Mondays re- 
spectively of March and September ;* at Cambridge, 1st Monday 
of June, and 2d Monday of December. or criminal business, at 
Cambridge, 2d Monday of February, and 1st Monday of June; at 
Lowell, 3d Monday of October. 

Nantucket. — At Nantucket, 1st Tuesdays respectively of July 
and October. 

Norrotx. — At Dedham, for civil business, 1st Mondays re- 
spectively of January, May, and October.” or criminal business, 
1st Mondays respectively of April, September, and December. 

Piymouta. — At Plymouth, 2d Mondays respectively of 
February and June, and 4th Monday of October. Adjournments 
may be to Brockton, but not to Bridgewater.’ 

SurroLKk. — At Boston, for civil business, Ist Tuesdays respect- 
ively of January, April, July, and October. For criminal business, 
1st Monday of every month. 

Worcester. — For civil business, at Worcester, 1st Monday of 
March, the Monday next after the 4th Monday of August, and 
2d Monday of December; at Fitchburg, 2d Mondays respectively 
of June and November. for criminal business, at Worcester, 
3d Monday of January, 2d Monday of May, and 3d Monday of 
October ; at Fitchburg, 2d Monday of August. 


Supreme Judicial Court. 


[15*] The Supreme Court has jurisdiction in the nat- 
uralization of aliens concurrent with other courts of record. 
Pub. Sts. c. 160, § 8; St. 1885, c. 845; St. 1891, c. 419. 

The Supreme Court has no original jurisdiction in divorce 
and nullity or validity of marriage. St. 1887, c. 332. 

Its jurisdiction in equity is no longer exclusive but con- 
current with the Superior Court. St. 1883, c. 223; St. 1891, 
c. 883. 

It is the Supreme Court of Probate, except in certain cases. 
See St. 1887, c. 382; St. 1890, c. 261. 


1 St. 1892, c. 391. 2 St. 1889, c. 287. 8 St. 1885, c. 134. 
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The Supreme Court has no jurisdiction in petitions for par- 
tition, of writs of entry for the foreclosure of mortgages, and 
of other real actions. St. 1892, c. 169. 

[17*] The first Monday of every month is a return day in 
every county for writs, processes, notices to appear, and cita- 
tions in all actions, suits, and other civil proceedings in the 
Supreme Court, and such writs, processes, notices, and cita- 
tions may be made returnable at the option of the party 
issuing or taking out the same at any such return day within 
three months after the date thereof. All writs, processes, 
notices, and citations in the Supreme Court for the counties 
of Dukes County and Nantucket shall be returnable in the 
county of Bristol. The court can make any writs, processes, 
notices, or citations returnable at other times. St. 1885, c. 
384, § 1. 

The court is always open in every county, and there are no 
longer any terms thereof. Any business of the court or of 
the justices thereof may be transacted at any time; but no 
such business shall be transacted on Sunday, except in respect 
of such applications as, in the opinion of the court or jus- 
tice to whom the same may be made, shall be of pressing 
necessity. Sittings of the court are held at the times and 
places for formerly holding terms of the court. Ibid. § 2. 

The court and the justices thereof may in any county 
transact any business of such courts, and direct any order, 
judgment, or decree to be entered in an action, suit, or pro- 
ceeding pending in the same court in another county. Ibid. 
§ 3. 

Whenever the terms of the court are referred to in any 
statute of this State for any purpose not otherwise pro- 
vided for by St. 1885, c. 384, such terms shall, for the 
purposes of such statute, be considered as commencing on 
the day appointed by law for the commencement of the regu- 
lar sittings of the court and as ending on the day preced- 


ing the next such sittings. Ibid. § 4. 
2 
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The Supreme Court, sitting as a full court in any county or 
for the Commonwealth, has jurisdiction of all questions of law 
and of all cases and matters at law or in equity, civil or crim- 
inal, arising in any other county than that in or for which it 
is sitting, and which might properly come before and be heard 
and determined by the full court sitting for such other county ; 
and upon application of one or more of the parties a ma- 
jority of the justices of said court in their discretion have 
power to order any such questions of law, or case or matter, 
to be entered and heard by the full court sitting in any county, 
or at Boston for the Commonwealth. St. 1892, c. 127. 


Sittings. 


The sittings of the Supreme Court are held as follows : — 


LAW SITTINGS. 


For THE COMMONWEALTH. — At Boston, 1st Wednesday of Jan- 
uary, for questions of law arising in Barnstable, Middlesex, Nor- 
folk, Suffolk, and in other counties where special provisions are 
not made therefor. ‘This sitting may be adjourned from time to 
time to places and times most conducive to the dispatch of busi- 
ness and the interests of the public, and in practice is generally 
adjourned from time to time until the day before the time fixed by 
law as above stated for the next sitting. Greenwood v. Bradford, 
128 Mass. 296. The custom of the court has established, as 
adjourned terms for the argument of cases, the first Tuesday of 
March, and the second Tuesday of November in each year. 

BERKSHIRE. — At Pittsfield, 2d Tuesday of September. 

FRANKLIN and Hampsuire. — Alternately at Greenfield and 
Northampton, 1st Monday after 2d Tuesday of September, the 
sittings at Northampton being in the even years. 

HaAmppEn. — At Springfield, 24 Monday after 2d Tuesday of 
September. 

BristoL, Dukes County, and Nantucket. — At Taunton, 4th 
Monday of October. Adjournment may be made to Fall River. 

Essex. — At Salem, 1st Tuesday of November. 


1 St. 1891, c. 287. 


COURTS AND VENUE OF ACTIONS. 19 


PriymoutTs. — At Plymouth, 3d Tuesday of October. 

Worcester. — At Worcester, 3d Monday after 2d Tuesday of 
September.* 

JURY SITTINGS. 

[18*] Barnstasie. — At Barnstable, 1st Tuesday of May. 

BERKSHIRE. — At Pittsfield, 2d Tuesday of May. 

BristoL, Dukes County, and Nantucket. — At Zaunton, 3d 
Tuesday of April; at New bedford, 2d Tuesday of November. 
Adjournment may be made to Fall River. 

Essex. — At Salem, 3d Tuesday of April, and 1st Tuesday of 
November. 

FRANKLIN. — At Greenfield, 2d Tuesday of April. 

Hamppen. — At Springfield, 4th Tuesday of April. 

Hampsuire. — At Northampton, 3d Tuesday of April. 

Mippiesex. — At Lowell, 3d Tuesday of April; at Cambridge, 
3d Tuesday of October. 

Norro.kx. — At Dedham, 3d Tuesday of February. 

Prymoutu. — At Plymouth, 2d Tuesday of May. 

Surrotk. — At Boston, 1st Tuesday of April, and 2d Tuesday 
of September. . 

Worcester. — At Worcesier, 2d Tuesday of April. 


VENUE. 


[19*] In all actions and proceedings in the Supreme or 
Superior Court, whenever it is made to appear to the satisfac- 
tion of any justice of the court in which such action or pro- 
ceeding is pending, that by reason of local prejudice or other 
cause the parties to such action or proceeding, or either of 
them, cannot have an impartial trial in the county where the 
same was commenced and is pending, the court may, on appli- 
cation of either party thereto, order such action or proceeding 
to be removed for trial to such other county as is deemed most 
fair and equitable for the parties thereto ; and upon such order 
being entered in any action or proceeding, the clerk of the 
court wherein the same was begun and is pending must forth- 
with transmit to the clerk of the court for the county to which 


1 St. 1885, c. 48. 
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said action or proceeding is ordered to be removed the writ, 
petition, or original prayer, and all other papers in the case, 
with a duly certified copy of said order. It is the duty of the 
clerk receiving the same forthwith to enter the same on the 
docket of the said court for the county to which said action or 
proceeding is removed, and the case thereupon proceeds in all 
respects as if the same had been originally entered in said 
county, and all prior proceedings otherwise regularly taken 
are thereafter valid. St. 1887, c. 347. 

(20*] Fourth paragraph on page 20. Pub. Sts. c. 183, 
§§ 1 and 8, do not apply if the plaintiff's close is situated 
in another State. Allin v. Connecticut River Lumber Co. et 
al., 150 Mass. 560. * 

[21*] The paragraph at the bottom of page 21. Under 
Pub. Sts. c. 161, § 12, an action may be removed more than 
once. Hazard et al. v. Wason, 152 Mass. 268, And where an 
action was begun in one county, but before service of process 
was removed to another county, where an appearance gener- 
ally and an answer to the merits were filed, the appearance 
and answer was a waiver of any objection to the jurisdiction 
of the court. Hazard et al. v. Wason, 152 Mass. 268. 
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CHAPTER II. 


FORMS AND ISSUING OF ORIGINAL WRITS. 


In General. 


[27*] All civil actions, whether at law or in equity, except 
replevin, in the Supreme and Superior Courts, may be com- 
menced by a bill or petition with a writ of subpoena accord- 
ing to the usual course of proceedings in equity, or the bill 
or petition may be inserted in an original writ of summons or 
of summons and attachment, and with or without an order 
for the arrest of the defendant. All provisions of law relat- 
ing to pleadings apply to such proceedings so far as the same 
are applicable. The plaintiff or the defendant in such pro- 
ceedings may ask for relief, either at law or in equity, or 
both, and the court may give such relief as the nature of the 
case may require, and may issue any writs, orders, injunc- 
tions, or other processes necessary, at any stage of the 
proceedings. The laws relative to attachment of property 
or the arrest of the defendant, or return days and the entry 
of actions, or of appearance and answer, or to extend or 
limit the power or jurisdiction of the court in proceedings at 
law or in equity, are not affected by St. 1887, c. 383. St. 
1887, c. 383. 

The original writ in all civil actions commenced before 
police and district courts must be a summons or a capias 
and attachment. St. 1893, c. 396, § 17. 

The pendency of another action must be pleaded in abate- 
ment and not in bar, and the plea should show that the rights 
of the parties to the earlier action can be adjudicated therein, 
and that the parties are before that tribunal. The pendency 
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of a bill in equity is not usually a sufficient ground for 
sustaining a plea in abatement to an action at law. Mattel 
et al. v. Conant, 156 Mass. 418. So if an action for the 
same cause is pending in another State, it must be pleaded 
in abatement and not in bar, if it can be set up atall. Moore, 
adm’r, v. Spiegel, 148 Mass, 418." 

A fac-simile of the signature of any clerk of any court 
in the Commonwealth, imprinted by him upon any writ, 
summons, order of notice to appear, and order of attachment, 
except executions, has the same validity as his written signa- 
ture. St. 1886, c. 13. 

When, in the opinion of a justice of the Supreme Court or 
of the Superior Court, it is important that a writ or other 
process should be speedily issued, he may, by special order, 
direct it to be done by the clerk of the court in the county 
where he is sitting, instead of that in which the cause is pend- 
ing; and such order must be transmitted by the clerk to whom 
it is directed to the clerk where the cause is pending, to be 
filed and recorded with the other papers in the case. St. 
1886, ¢. 228. 

The law stated in the paragraph at the bottom of page 27, 
has been changed, so far as it relates to police and district 
courts, and now reads as follows : — 

Processes issuing from said courts having a clerk shall be 
under the seal of the court, signed by the clerk or an assist- 
ant clerk, and bear test of the justice, except that if the 
justice is a party thereto, or his office is vacant, then such 
processes shall bear test of the special justice holding the 
oldest commission. In other respects the processes of said 
courts shall be substantially like the processes heretofore 
issued by them. St. 1893, c. 896, § 64. 

[28*| If in any court there are two or more assistant 


1 The fact that property has been attached, and the writ is intentionally not 
entered, the bringing a new action and attaching the same and other property, 
does not make the plaintiff liable to an action. Johnson vy. Reed, 136 Mass. 421. 
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clerks, it is not necessary for any of such clerks, when 
required to sign documents in their official capacities, to 
prefix to their official titles the words “first,” “ second,” or 
other like designations of their respective positions. St. 
1889, c. 215. | 


CAPIAS AND ATTACHMENT AND SUMMONS. 


f29*] Since the law changing terms of the higher courts 
to sittings, the form of the capias writ has been slightly 
changed. The words “next to be holden” have been omitted. 
A similar change has taken place in the summons (page 32). 

If the summons of a district court writ does not state the 
hour of the day nor the place where the court is to be holden, 
the writ being served by the summons, a judgment obtained 
by the plaintiff on the’ defendant’s default is a valid judg- 
ment until it is reversed. Wood v. Payea, 138 Mass. 61. 

[380*] Add to third line from top of page 30, the following 
citation: — Baater et al. v. John Doe et al., 142 Mass. 558. 

A defendant can be sued, although in a suit brought and 
judgment obtained in another State, upon a joint note having 
five makers, one of which he was, if he was not duly served 
with the process in the former action. Stone v. Wainwright 
et al., 147 Mass. 201. 

Where a writ ordered the attachment of the “ goods and 
estate of A. B., administrator of the estate of C. i)., 
deceased,” it was held that no amendment was necessary to 
make A. B. personally liable in the action. Manning v. 
Osgood, 151 Mass. 148. 

The description of a defendant in a writ in an action at law 
as “trustee” is held to be surplusage, as judgments at law are 
against trustees as individuals. Odd Fellows’ Hall Associa- 
tion v. Mc Allister et al., 153 Mass. 292. 

A settlement of an action, brought by an infant by his 
next friend, which is made out of court and is not approved 
by the court, does not conclude the infant, and is not admis- 
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sible in evidence for the defendant at the trial of the action, 
either in bar or upon the question of damages. Tripp vy. 
Gifford, 155 Mass. 108. 


RETURN DAY, 


[383*] Civil processes must be returnable to the Superior 
and Supreme Courts on the first Monday of some month 
within three months from the date thereof, and to the police 
and district courts on Saturday of some week, in trustee 
process within thirty days, and in other cases within sixty 
days from the date thereof, unless the respective courts other- 
wise order. St. 1885, c. 884, § 1; St. 1898, c. 396, § 22; &e. 

[34*] The law stated in the three lines at top of page 34 
also applies to trustee writs issued by trial justices. St. 1887, 
c. 3d. 


TRUSTEE PROCESS. 
In General. 


[386*] Where the defendant in a suit begun by trustee 
process was defaulted, and the trustee subsequently discharged, 
as of a previous term without notice to the plaintiff, but no 
judgment entered, the court has authority to vacate the order 
discharging the trustee and bring the action forward for 
further consideration, although another action against the 
same defendant and trustee is pending. Mortland vy. Little 
et tr., 187 Mass. 889. 

Unless a trustee under the trustee process has a usual 
place of business, or his residence in this Commonwealth, he 
cannot be legally summoned, and the court here has no 
jurisdiction over him. Allen v. Wright, 1384 Mass. 347. 


Where brought. 


[38*] If the name of a fictitious trustee is inserted in a 
writ in order to bring the action within the jurisdiction of a 
court held in a county other than that in which either of the 
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prinoipal parties reside, a judgment for the plaintiff in the 
action will not be reversed on a writ of error. Raymond v. 
Butterworth, 189 Mass. 471. Where a mortgagee, resident in 
another State, is summoned as trustee of the mortgagor in 
whose possession the property is, it is immaterial, in a suit by 
the mortgagor against the officer, that another trustee, a 
resident. of this State, isnamed. Allen v. Wright, 186 Mass. 
193. Neither does the discharge of a trustee oust the court 
of its jurisdiction, although the court where the action was 
brought would have had no jurisdiction if the trustee had not 
been joined. Raymond vy. Butterworth, 139 Mass. 471. 

When it appears in any action, suit, or proceeding, com- 
menced in the Supreme Court or the Superior Court by trustee 
process, that the trustee was made a party for the purpose of 
giving the court jurisdiction of the cause in the county where 
said trustee resides or has a usual place of business, and 
where neither the plaintiff nor the principal defendant resides 
or has a usual place of business, the court, on motion of the 
defendant at any time before the trial, may order the same, 
with all papers relating thereto, to be transferred to a county 
in which some one of the principal parties resides, upon such 
terms as the court may deem reasonable; and it must there- 
upon be entered and prosecuted in the same court for that 
county as if originally returnable therein, and all prior pro- 
ceedings otherwise regularly taken are thereafter valid. St. 
1893, c. 285. 


Appearance and Answer of Trustee. 


[39*] Pub. Sts. c. 183, § 10, has been amended, and now 
reads as follows : — 

“ Kvery person Siaaenteal as trustee in the Supreme Ju- 
dicial or Superior Court shall appear and file his answer 
within ten days after the return day of the writ, unless the 
court for good cause allows further time therefor.” St. 1885, 
c. 384, § 9. 


26 SUPPLEMENT TO MASSACHUSETTS PRACTICE. 


What may be attached by Trustee Process, 


[42*] Where a contract is entire and nothing is due 
before it is wholly performed, a trustee process served before 
that time is of no avail. Peterson et al. v. Loring, 185 Mass. 
397. 

After being summoned as trustee of a devisee of his testator, 
if an executor is licensed to sell real estate for the payment of 
debts, the personal estate being insufficient, he is not charge- 
able. Capen v. Duggan et trs., 186 Mass. 501. 

An administrator of an intestate minor is chargeable under 
the trustee process after he receives his letters, although the 
minor’s guardian has not delivered the personal estate to him, 
and his final account has not been filed or allowed. Mechan- 
ics’ Savings Bank v. Waite et tr., 150 Mass. 234. 

A distributee’s share of an estate deposited prematurely by 
the administrator in a trust company, which in its certificate 
acknowledges the receipt of the money for the distributee, and 
promises to pay the amount to the judge of probate or his 
assigns, cannot be reached by the trustee process as the 
property of the distributee. Chase v. Thompson et al., 153 
Mass. 14. 

[43*] Where a trustee process is brought for necessaries, 
and there are successive services of the writ upon the trustee 
who is indebted to the principal defendant for personal labor, 
the sum of ten dollars exempted by law may be reserved at 
the time of each service. Hall v. Hartwell et trs., 142 Mass. 
447. 

[44*] Wages of seamen in the coastwise trade are attach- 
able by the trustee process, the Supreme Court decided in 
White v. Dunn et tr., 1384 Mass. 271; and in 1886 the legis- 
lature passed an act exempting “ wages or lay due or accruing 
to any seaman” from attachment by the trustee process (St. 
1886, c. 194). By another act of the legislature passed in 
1890, the statute of 1886 was amended so as not to “apply to 
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the wages or lay due or accruing to any fisherman.” St. 1890, 
c. 289. 

[45*] The funds of a railroad relief society organized by 
virtue of St. 1886, c. 125, are exempt from attachment by the 
trustee process. St. 1886, c. 125, § 2. 


Judgment and Scire Facias. 


[47*] Pub. Sts. c. 188, § 38, has been amended, and now 
reads as follows : — 

“Jf it appears that the claimant holds a valid assignment 
from the principal defendant, and that such assignment is 
held only as security for a debt, the court shall upon the re- 
quest of the plaintiff, proceed to ascertain and determine the 
amount due upon such debt at the time of the service of pro- 
cess upon the trustee, and such claimant shall have judgment 
and execution for his costs and any sum of money so found 
to be due him; and after said judgment and execution are 
satisfied the excess if any in the hands of such trustee, above 
the amount of such judgment, shall be subject to be held by 
the trustee process in the same manner and with the same 
effect, as if no such assignment existed. But if it appears 
that a trustee has been defaulted and that judgment has been 
rendered against him thereon and that he had in his hands 
goods, effects or credits liable to the attachment and that he 
has paid any part thereof on the execution issued on the 
original judgment he shall be liable to the adverse claimant 
only for the excess in his hands above the amount so paid.” 
St. 1888, c. 845. 

Where a mortgagee of personal property has been sum- 
moned as trustee of the mortgagor, his discharge because of 
his answer disclaiming all right as mortgagee, and showing 
that no mortgage or debt exists, does not dissolve the attach- 
ment made under Pub. Sts. c. 161, § 79. Stmmons v. Woods, 
144 Mass. 885. 

In suits brought under Pub. Sts. c. 161, § 79, the mortgagee 
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may be summoned by a trustee writ in the usual form. Emery 
v. Seavey, 148 Mass. 566. 

A mortgagee summoned as trustee under Pub. Sts. c. 161, 
§ 79, cannot sue the officer for refusing to deliver up the prop- 
erty attached on demand made before his discharge, unless the 
attachment has been abandoned. © Ibid. 


Dissolution. 


[49*] Upon a bond in the general form, under Pub. Sts. 
c. 183, § 71, given to dissolve an attachment under the trustee 
process, no action can be maintained if the trustee has been 
defaulted, and, although adjudged a trustee, has not been 
charged for anysum. Cunningham vy. Hogan et al., 136 Mass. 
407, 

The principal defendant cannot give a bond under Pub. 
Sts. c. 188, § 71; he must give one under Pub. Sts. ec. 161, 
§ 122. Atwood et al. v. West Roxbury Co-operative Bank, 156 - 
Mass. 166. 


REPLEVIN. 


_ [60*] An administrator can replevy personal property 
belonging to the estate in his own name. Kent v. Bothwell, 
152 Mass. 341. 


Jurisdiction. 


[52*] An officer is not required to have the sureties on a 
replevin bond approved before serving the writ in an action of 
replevin, under Pub. Sts. c. 184, § 12. Stone v. Jenks, 142 
Mass. 519. 


Judgment. 


[55*] In an action of replevin of some chattels from an 
attaching officer, which was dismissed without a judgment for 
_ their return, the plaintiff in replevin sent the goods to the 
stable from which they were replevied, and notified the officer 
that the property had been returned and was subject to his 
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order. The officer refused to receive it, and it was held not 
to have come into his possession. Calnan et al. v. Stern, 
153 Mass. 415. 


SUMMARY PROCESS FOR THE RECOVERY OF LAND. 


[60*] An occupier of land under an oral agreement for 
its purchase, who, after paying certain instalments of the pur- 
chase money as agreed, refuses to pay the remainder until a 
warranty deed is given to him, is not a “lessee” of the prem- 
ises under Pub. Sts. c. 175, § 1, and the summary process will 
not lie against him to recover the land. Aternan v. Linnehan 
et al., 151 Mass. 548. 

A police court properly retains jurisdiction of an action 
brought therein to recover possession of land under the 
summary process (Pub. Sts. c. 175, § 1), if neither party re- 
quests its removal to the Superior Court, and no order for 
such removal is passed. Ibid. 
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CHAPTER III. 


= 


FORMS AND ISSUING OF SPECIAL WRITS. 


SCIRE FACIAS. 


[65*] Sctre facias will lie for the purpose of obtaining an 
execution against the estate of a deceased person in the hands 
of his executor. Knapp v. Knapp, ex’x, 134 Mass. 353. 

Where an execution has been declared illegal because an 
inferior court, in an action against an administrator, rendered 
judgment against the estate for damages and costs, an order 
of the Superior Court, upon a petition for a writ of sezre facias 
to obtain a new execution on the judgment, will be made if 
the plaintiff will enter a remzttetur for the amount of the costs. 
Look et al. v. Luce, 140 Mass. 461. 

[66*] Under the sixth clause on page 66, the execution 
to be issued must be for the amount of the original judgment 
only, excluding both interest and costs. Haskell v. Littlefield 
et al., 155 Mass. 320. 

[67*] If the officer cannot find the debtor when trying to 
serve upon him the notice issuable upon an application for 
his arrest on execution, and a return of non est inventus is 
made, the writ of scire facias will lie against the bail under 
Pub. Sts. c. 163, § 7 immediately after such return. Wehrle 
v. Gurney, 146 Mass. 381. 

An indorser of a writ cannot defend against a writ of scire 
facias on the ground that the plaintiff in the original suit 
fraudulently procured the illegal taxation of certain costs. 
Sherburne v. Shepard, 142 Mass. 141. | 

[68*] Police and district courts may issue writs of scire 
facias against executors and administrators, upon a sugges- 
tion of waste after a judgment against them, and also against 
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bail taken in a civil action before them, and proceed to judg- 
ment and execution in the same manner as the Superior Court 
might do in like cases. Such writs must be served not less 
than seven days before the return day, which must not be 
more than sixty days from the date thereof, and may run 
into any county in which the defendant may be found. It is 
no bar to such suit that the debt and costs on the original 
judgment together exceed one thousand dollars; but judg- 
ment and execution may be awarded by the court for the 
whole sum due to the plaintiff with costs of the new suit. 
St. 1898, c. 896, §$ 14-16. 


HABEAS CORPUS. 


[74*] The Supreme Court will sometimes consider ques- 
tions arising in a criminal case, upon a writ of habeas corpus, 
which might have been brought up by a bill of exceptions. 
Commonwealth v. Huntley et al., 156 Mass. 286. 

A judgement on a writ of habeas corpus remanding a judg- 
ment debtor is not a bar to an action brought by him against 
the creditor for assault and false imprisonment. Bradley v. 
Beetle, 153 Mass. 154. 


AUDITA QUERELA. 
[75*] See Martin v. Kittredge, 144 Mass. 13, note. 


CERTIORARI. 


[78*] Certiorart lies to quash the proceedings of the 
board of health of a city. Grace et al. v. Board of Health 
of the City of Newton, 1385 Mass. 490. 

[79*] An erroneous award of costs in an inferior court 
will, to the extent of the error, be quashed on a petition for 
a writ of certiorart. Young v. Blaisdell, 188 Mass. 344. 


MANDAMUS. 


[838*] The writ of mandamus will lie to compel boards of 
examiners of election returns to receive the returns and count 
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the votes, declare the election of the successful candidate, and 
notify him of the same. Luce v. Board of Examiners of 
Dukes County, 153 Mass. 108. 

Mandamus will also lie to enforce the right of a person 
elected to the office of county commissioner to act as such, 
and to prevent an intruder from performing the duties of the 
office. Ibid. 

A writ of mandamus is the speediest and best method of 
deciding between two rival candidates of a municipal office, 
although it is unusual. Keough v. Board of Aldermen of 
Holyoke et al., 156 Mass. 408. 


ERROR, 


[87*] A writ of error will not lie for error in fact, which 
is contrary to the record. Gray et al. v. Cook, 185 Mass. 
189; Raymond v. Butterworth, 159 Mass, 471. 

The errors of fact must not be those that might have been 
put in issue and tried in the original action. Raymond y. 
Butterworth, 189 Mass. 471. 

Errors in law may be joined in a writ of error with errors 
of fact,and more than one error of fact may be assigned. 
Eliot v. McCormick et al., 141 Mass. 194. 

A defendant must use a writ of error if he wishes to re- 
verse a domestic judgment, for want of jurisdiction of the 
court in the original action and lack of the proper service 
of the writ therein, and not set it up in defence when sued 
on the judgment. McCormick et al. v. Fiske et al., 138 Mass. 
3879; Kittredge v. Martin, 141 Mass. 410; Eliot v. MeCor- 
mick et al., 144 Mass. 10. 


REVIEW. 


[97*] A judgment debtor waives his right to a review if 
he makes an agreement for a valuable consideration to post- 
pone the service of the execution that had issued on the judg- 
ment. Smith v. O Brien, 146 Mass. 294. 
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The summary petition, under Pub. Sts. c. 187, § 17, lies 
though the judgment is for the defendant for costs only, and 
the plaintiff is the petitioner. Skillings v. Massachusetts 
Benefit Association, 151 Mass. 321. 

The satisfaction of the judgment before issue of an execu- 
tion will cut off the right of the party satisfying the judgment 
to petition for a review. Ibid. 


Petition for Review. 


This petition may now be brought on final judgments ren- 
dered in civil actions in police and district courts. Where 
the execution has not been satisfied, in whole or in part, these 
judgments may be re-examined and tried anew on petition 
therefor filed within one year after the recovery of judgment, 
and on a bond given as provided in Pub. Sts. ec. 187, § 19. 
After the filing of such petition and bond the court may order 
notice to the adverse party, and may issue a stay or a super- 
sedeas of any execution and an order for a return of the same, 
with a certificate of any proceedings thereon ; and if after such 
notice the court is of opinion that there is sufficient cause it 
may vacate the judgment, stay and supersede the execution, 
and order the action to be tried anew and disposed of as if 
said judgment had not been rendered. St. 18938, c. 396, § 33. 

A general request to rule that a petition to vacate a judg- 
ment is insufficient in form is entitled to no more favorable 
consideration than a demurrer, which must point out any 
defect of technical accuracy of allegation relied upon. Soper 
v. Manning, 158 Mass. 381. 7 

It is no bar to a petition to vacate a judgment that a pre- 
vious petition was dismissed without prejudice, by reason of 
certain formal defects, and not upon the merits. Ibid. 

A petition to the Supreme Court for a review of a judgment 
is not barred by a former petition to the Superior Court, which 
had not been filed, nor any record made of it, it being simply 


presented to a justice of the Superior Court, and taken away 
3 


34 SUPPLEMENT TO MASSACHUSETTS PRACTICE. 


upon his refusal to grant an order of notice thereon. WVan- 
tasket Beach R. R. Co. v. Ransom, 147 Mass. 240. 

A petition for a review must be filed within one year from 
the time the judgment in the action was rendered, when per- 
sonal service was made on the defendant and he entered his 
appearance in the action. Riley v. Hale, 146 Mass. 465. 

The Superior Court may in its discretion grant a review of 
a judgment rendered by default upon a seire facias against a 
trustee, under Pub. Sts. c. 187, §§ 16, 25. Mew England Mu- 
tual Accident Association v. Varian, 151 Mass. 17. 

Where a bond has been given to dissolve an attachment, 
and the defendant has subsequently been discharged from his 
debts by proceedings in composition in insolvency under St. 
1884, c. 236, and St. 1885, c. 858, and there has been no as- 
signment in the insolvency proceedings, and he has petitioned 
for a review, the court may at any time, upon motion, if it 
appears that the plaintiff is otherwise entitled to judgment in 
the action, enter a special judgment therein, and said judg- 
ment shall be deemed and taken to be a sufficient judgment 
within the meaning of Pub. Sts. c. 161, to enable the plaintiff 
to maintain an action against the sureties on said bond, no 
other objection existing thereto. St. 1888, c. 406. 


Writ of Review. 

[99*] Ifa party has, without his fault, lost his right of 
appeal from a judgment rendered against him in an inferior 
court, the Superior Court can grant a writ of review under 
Pub. Sts. c. 187, § 25. Keene v. White, 186 Mass. 23. 

If the Superior Court has no jurisdiction to entertain a 
petition for a writ of review, but grants it nevertheless, the 
want of jurisdiction may be set up as late as the hearing upon 
the writ. Smith v. Brown et al., 186 Mass. 416. 

A petition for assessment of damages for the taking of land 
for a railroad is a civil action within the meaning of Pub. Sts. 
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e. 187, §§ 16, 22, authorizing writs of review. Nantasket 
Beach R. R. Co. v. Ransom, 147 Mass. 240. 

The Superior Court cannot grant a writ of review to set a 
judgment aside for the sole purpose of inserting another per- 
son as plaintiff in place of the person whose name appears 
as such. Skillings v. Massachusetts Benefit Association, 155 
Mass. 581. 

Whether or not to grant a review, and on what terms, is 
largely in the discretion of the Court, and it should endeavor 
to promote the administration of justice, discouraging care- 
lessness, ignorance, and laxity of practice; and although the 
Court may grant a review, when the only cause of complaint 
grows out of the negligence or misconduct of the petitioner’s 
attorney, yet it ought not to do so in all cases. Sylvester v. 
Hubley, 157 Mass. 306. 

Where a writ has been personally served upon a defendant, 
and he is defaulted, or a plaintiff is non-suited, each is con- 
clusively presumed to be in court at the time of such default 
or nonsuit under Pub. Sts. c. 187, § 22. Smith v. Brown et 
al., 136 Mass. 416 ; Manning v. Nettleton, 140 Mass. 421; Riley 
v. Hale, 146 Mass. 465. . 

[104*] The writ of review must be brought within a rea- 
sonable time when the court does not fix the time, and the 
agreement in the bond is that it should be brought “ forth- 
with ;” and if it is not so brought there will be a breach of 
the bond. Judgment is properly rendered for the full penalty 
of the bond, but execution for the actual amount of the dam- 
ages, if any; otherwise for nominal damages only. Quinn v. 
Brennan et al., 148 Mass. 562. 

Sureties on a review bond will not be discharged because 
after a judgment was vacated the declaration was amended, 
and what was before one count was amended so that the two 
causes of action set forth might appear in two counts. Lan- 
ahan et al. vy. Porter et al., 148 Mass. 596. 
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2. Bond on Petition for Vacating Judgment. 


All bonds on petitions for vacating judgments and for 
reviews must contain a condition obliging the sureties to pay 
the plaintiff within thirty days after entry of any special judg- 
ment the sum, if any, for which said judgment shall be en- 
tered. St. 1888, c. 405, § 3. 
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CHAPTER IV. 
SERVICE AND ENTRY OF WRITS. 


SERVICE. 


[114*] For provisions concerning the first two paragraphs 
on page 114, see St. 1885, c. 45, and St. 1893, c. 396, § 17. 


Absent Defendants and Insufficient Service. 


[117*] A judgment en personam against a person who is 
not a resident of this State, who is not served personally with 
process within the State, and who does not appear in the 
action, is invalid. U.S. Const., 14th Amendment; Eliot vy. 
Me Cormick et al., 144 Mass. 10. 

Whenever the real estate of a non-resident is attached in 
any suit now pending or hereafter brought in any court in 
this Commonwealth, and no personal service is made upon 
the defendant, such suit must be dismissed unless notice 
thereof is given in such manner as the court may direct 
within one year from the entry of the suit. St. 1884, c. 268. 

[118*] When an attachment is made upon a writ return- 
able before a district or police court, and the defendant is out 
of the State, so that no service can be made on him, and he 
has no agent or attorney residing within the State, the court 
may order the action to be continued until notice thereof is 
given to the defendant in such manner as the court orders. 
St. 18938, c. 396, § 18. 


Notice and Proof. 


[122*] Upon proof of notice having been given, as or- 
dered by St. 1898, c. 896, § 18, if the defendant fails to 
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appear on the return day of such notice, judgment may be 
entered and execution issued for the plaintiff, upon his giv- 
ing bond to the defendant with sufficient surety for double 
the sum for which execution is to be issued, to repay the 
amount recovered, if within one year from the rendition of 
judgment proceedings are begun to reverse said judgment 
and it is reversed. St. 1898, c. 396, § 18. 


Supplementary Process. 


Whether or not the court shall order further service of a 
writ is in its discretion, under Pub. Sts. c. 161, § 84. Baker 
v. Copeland et al., 140 Mass, 342. 


By whom Process may be Served. 


[123*] A writ or other process which is sued out in favor 
of or against a sheriff must be served or executed by the 
sheriff or a deputy sheriff of an adjoining county. St. 1885, 
c. 75. 


INDEMNITY BOND. 


[124*] An officer may recover of the obligor in an indem- 
nity bond the full amount of the penalty, although the officer 
has not satisfied the execution against him. Cook v. Mer- 
rifield et al., 189 Mass. 139. 

An officer can recover in an action on an indemnity bond 
in the common form counsel fees reasonably incurred in the 
defence of a suit against the officer founded on an attach- 
ment. Lindsey v. Parker et al., 142 Mass. 582. 

Unless a plaintiff gives specific directions on a bond of 
indemnity to an officer when attaching property, he will not 
be lable for an attachment or levy. Russell v. Walker, 
150 Mass. 531. 


1 A warehouseman, who opens the door of a compartment in his warehouse 
upon the demand of an officer that he may attach another’s goods therein, is not 
liable for conversion of the goods. Clegg v. Boston Storage Warehouse Co., 149 
Mass. 454. 
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An attaching officer and the creditor are not in part delicto, 
and the first can recover of the second. Simpson v. Mercer, 
144 Mass. 413. 

If an attaching officer refuses to become responsible for 
the. use of the premises on which he leaves the goods of 
the defendant he is not liable therefor. Cook v. Medbury, 
150 Mass. 499. 

If a creditor’s lien is lost through the neglect of an attach- 
ing officer in levying an execution, he may bring suit against 
the officer immediately. Franklin Co. National Bank vy. 
Kimball, 152 Mass. 331. 


Bail. 


[131*] A defendant in an action, who gives a bail bond, 
does not thereby waive his right to object to the insufficiency 
of the service of the writ. Baker v. Copeland et al., 140 
Mass. 342. 


ATTACHMENT. 


[132*] Partnership property cannot be attached in a suit 
against one of the partners alone. Fay v. Duggan, 185 Mass. 
242, 


What may be attached. 


If an attaching creditor has notice that property attached 
is actually held as security only by the judgment debtor, he 
and the levying officer are bound by that knowledge. Clark 
v. Watson et al., 141 Mass. 248. ‘See also Cowley v. Mce- 
Laughlin et al., 141 Mass. 181. ‘ 


Of Real Property. 


[133*] No attachment of real estate or of any leasehold 
estates on mesne process is valid against a subsequent 
attaching creditor, or against a person who afterwards 
purchases the same for a valuable consideration and in good 
faith, unless the original writ or a copy thereof (which copy 
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must be certified by the officer, but need not contain the 
declaration in the writ), and so much of the officer’s return 
thereon as relates to the attachment of the estate, is depos. 
ited as follows; to wit: if the lands attached lie in a county 
where there is but one office for the registry of deeds, such 
writ or copy must be deposited in the registry of deeds for 
said county; and if in a county where there is more than one 
office for the registry of deeds, then in the registry of deeds 
for the district where the attached lands lie. St. 1889, 
ce. 401. 

[134*] Real estate subject to a mortgage is attached spe- 
cially, but otherwise attached and sold as though unincum- 
bered. Cowles v. Dickinson et al., 140 Mass. 373. 


Of Personal Property. 


[136*] Under a receipt for attached property the receiptor 
is not under an absolute liability to redeliver the property ; 
as, for instance, where the debtor files a petition in insolvency 
within four months after the attachment thus dissolving it, 
the receiptor is not responsible if he has permitted the prop- 
erty to go back into the hands of the debtor, and it reaches 
the assignee. Wright v. Dawson, 147 Mass. 884. 

An attachment of mortgaged personal property made 
between the time of the delivery and recording of the mort- 
gage, if the mortgagor has not delivered the property to the 
mortgagee, is valid against the latter, although it is recorded 
within fifteen days from its date, under Pub. Sts. c. 191, § 1. 
Drew v. Streeter, 137 Mass. 460. 


Attachment of Chattels subject to Lien. 


[188*] The demand mentioned in the last paragraph on 
page 188, under Pub. Sts. c. 161, § 74, by a mortgagee must 
mention eyery article in the mortgage, although it otherwise 
describes the mortgage by date, and book and page of record ; 
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and as to the articles not named the attachment will remain 
valid. Woodward v. Ham, 140 Mass. 154. 

The demand mentioned above is not invalidated by the 
omission, without fraud, of a small amount of interest from 
the account. Ashcroft v. Simmons, 151 Mass. 497. 

The demand may be addressed merely to the attaching 
officer by name, without designating him as such officer. 
Duggan v. Wright, 157 Mass. 228. 

(140*] Under division marked (¢) on page 140, add the 
following : — 

If the attaching creditor paid the amount due upon the 
mortgage within the time ordered by the court (under Pub. 
Sts. c. 161, § 80), it is immaterial if the property was taken 
on execution before the said payment, provided that there was 
a valid attachment of the property existing at the time of the 
levy. Loomis v. Lewis, 140 Mass. 208. 

Questions of law arising on a hearing as to how much is 
due on a mortgage, under Pub. Sts. c. 161, § 80, may be car- 
ried to the Supreme Court by a bill of exceptions. McDonald 
v. Faulkner, 154 Mass. 34. 

Pub. Sts. c. 161, §§ 89-103, is subordinate to the rights of 
a mortgagee under § 80 of that chapter, if applicable at all. 
Ibid. 

Under Pub. Sts. c. 161, § 80, interest to the date of the 
order is to be reckoned on the mortgage note at the rate 
named therein, notwithstanding the attachment. Ibid. 

[142*] A mortgagee’s interest in personal property cannot 
be attached, even by joining the mortgagor and mortgagee as 
defendants in an action upon a joint debt. Murphy v. Gal- 
loupe, 143 Mass. 128. 

A mortgage title to personal property is sufficient to consti- 
tute ownership in suing in trover against an attaching officer, 
and a mortgagee has a right to make a demand for the return 
of the goods. A married woman (wife of the defendant in the 
action) may be such mortgagee, and have the remedy given by 
Pub. Sts. c. 161, § 74 e¢ seq. 
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A mortgagor may maintain an action against an attaching 
officer, although the attachment constitutes a breach of a con- 
dition of the mortgage, if he is otherwise competent to bring 
the action, where there has been a wrongful attachment. 
Copp v. Williams, 185 Mass. 401. 


EXEMPTIONS FROM ATTACHMENT. 
By Statute. 


[144*] The provisions of Pub. Sts. c. 161, § 69, apply to 
the attachment of railroad cars, they being regarded as 
personal property under Pub. Sts. c. 161, §§ 88, 39. Hall 
v. Carney, 140 Mass. 181. 

[145*] The press, type, stands, cases, paper, and other 
personal property used in printing and publishing newspapers, 
cannot, within forty-eight hours previous to the issue of any 
edition of a newspaper, be attached upon mesne process, unless 
the officer making such attachment has at least twenty-four 
hours previous thereto demanded of the owners or managers 
thereof other property upon which to make such attachment, 
equal in value to the ad damnum of the writ, and such owners 
or managers have refused or neglected to comply with such 
demand ; and such attachment is void unless the officer cer- 
tifies in his return that he has made such demand, and the 
time when the same was made, and that the same has been 
refused and not complied with. Any such attachment so 
made after such notice takes effect from the time of the 
demand as aforesaid, so far as to take precedence of any 
mortgage, pledge, conveyance, or attachment made subse- 
quent to the time of making such demand. St. 1890, c. 3877. 

[146*] <A debtor, having two cows, has a reasonable time 
in which to elect which cow shall be exempt from levy on exe- 
cution, whether the officer removes one of them or not. A 
week was held too long by the jury in one case. If the debtor 
does not duly make his election, the officer may, and the 
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debtor will be bound the same as though he had made the 
election himself. Savage v. Davis, 184 Mass. 401. 

Generally, a whip owned by a debtor and used by him on 
his farm, is not exempt from being taken on execution, under 
Pub. Sts. c. 171, § 84, clause 5. Ibid. 

[148*] Bottom of page 148: The omission of the owner 
of personal property exempt from attachment to claim it as 
exempt does not, as a matter of law, constitute a waiver of 
the right to claim the exemption. Copp v. Williams, 135 
Mass. 401. 

Where household furniture, exempt from attachment, is 
intermingled in the owner’s house with similar articles not 
exempt, an officer is not justified in attaching the whole under 
a claim that there was a confusion of the goods, although the 
owner fails to claim exemption of any of the articles. Ibid. 


DISSOLUTION OF ATTACHMENT. 
By Operation of Law. 


[152*] Before St. 1885, c. 59, became effective, an attach- 
ment was made more than four months before the defendant 
in the action instituted insolvency proceedings, and subse- 
quently the defendant was defaulted. The insolvency pro- 
ceedings were then suggested by the plaintiff, and a special 
judgment was awarded him against the property attached. 
Execution issued against the said property, and was returned 
satisfied in part. Under those circumstances it was held that 
no further process could issue, and no other judgment could 
be entered for the balance of the debt. Gay et al. v. Raymond 
et al., 140 Mass. 69. 

[153*] Seventh. The fact that bulky personal property 
that has been attached is allowed to remain on the premises 
in the owner’s use for thirteen months before the levy of the 
execution upon it, does not constitute an abandonment of the 
attachment. Higgins v. Drennan, 157 Mass. 384. 


44 SUPPLEMENT TO MASSACHUSETTS PRACTICE. 


Tenth. Whenever the real estate of a non-resident is at- 
tached in any suit now pending or hereafter brought in any 
court in this Commonwealth, and no personal service is made 
upon the defendant, such suit must be dismissed unless notice 
thereof is given in such manner as the court may direct within 
one year from the entry of the suit. St. 1884, c. 268. 


Dissolution by Bond. 


[157*] A bond to dissolve an attachment which is not 
approved is good. ogel v. Dussault et al., 141 Mass, 154. 

In an action upon a bond given to dissolve an attachment, 
the validity of the judgment in the original action cannot be 
impeached ; but it can be shown, under a joint answer con- 
sisting of a general denial only, that no final judgment has 
been rendered that is still in force. Ibid. 

[159*] When the goods or estate of any person or corpora- 
tion have been attached on mesne process in a civil action, and 
such attachment has been dissolved by the giving of a bond, 
under Pub. Sts. c. 161, §§ 122-125, and acts in addition thereto 
and amendments thereof, and within four months after such 
attachment is made proceedings in insolvency are instituted 
by or against such person or corporation, the action in which 
said attachment was made must be continued upon the sugges- 
tion of any party interested, to await the result of such insol- 
vency proceedings ; and if such insolvent debtor be discharged 
under said insolvency proceedings, such discharge shall oper- 
ate as a release of the sureties on said bond to dissolve such 
attachment from all liability thereon : provided, however, that 
the claim on which the suit wherein said attachment was 
made is one which would have been discharged if proved in 
such insolvency proceedings. St. 1889, c. 470. 

A discharge in bankruptey discharges the principal and 
sureties on a bond given to dissolve an attachment, where the 
bond is conditioned to pay within thirty days from the date of 
judgment, and twenty-seven days after the judgment was re- 
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covered the principal filed a petition in bankruptcy, being 
finally discharged therein. Fairbanks v. Lambert, 137 Mass. 
373. 

Whenever any defendant in a civil action dissolves an at- 
tachment by giving bond and has already been, or afterwards 
is, discharged from his debts by proceedings in composition 
in insolvency under St. 1884, c. 236, and St. 1885, c. 853, and 
there has been no assignment in the insolvency proceedings, 
the court may at any time, upon motion, if it appears that the 
plaintiff is otherwise entitled to judgment in said action, 
enter a special judgment therein, and said judgment shall be 
deemed and taken to be a sufficient judgment within the 
meaning of Pub. Sts., c. 161, to enable the plaintiff to main- 
tain an action against the sureties on said bond, no other 
objection existing thereto. No bond can hereafter be given 
to dissolve an attachment in a civil action unless it contains 
a condition obliging the sureties to pay to the plaintiff within 
thirty days after the entry of any special judgment in ac- 
cordance with the preceding section the sum, if any, for which 
said judgment shall be entered. St. 1888, c. 405, §$ 1, 2. 

An amount paid as costs by a surety on a bond to dissolve 
an attachment is not a privileged debt. Hussey v. Crawford 
et al., 152 Mass. 596. 


Excessive and Fraudulent Attachments. 


[162*] For making an excessive attachment, not for the 
purpose of securing a debt, but for maliciously injuring the 
debtor, a suit may be brought before the original action is 
terminated. Zinn vy. Rice, 154 Mass. 1. : 


OFFICER’S RETURN. 


[163*] If, after making an attachment, an officer fails to 
return the writ, and is sued successfully by the owner of the 
property, he cannot recover from the obligors in an indemnity 
bond given to him before making the service by the attaching 
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creditor to secure him against liability by reason of the 
attachment. Wiggin v. Atkins et al., 186 Mass. 292. 

A return of an officer that he was “unable to find the 
defendant at his last and usual place of abode,” and that he 
summoned him to appear and answer by leaving with one A., 
“agent of said defendant, a summons of this writ, and he ac- 
cepted the same as said agent,’ does not show a valid service 
upon the defendant. City of Fall River v. Riley et al., 140 
Mass. 488. | 

[164*] An attaching officer may amend his return by 
leave of the court. Downs v. Flanders, 150 Mass. 92. 


INDORSEMENT. 


If an attorney at law simply places his name under the 
words “From the office of” on the back of a writ in favor of an 
inhabitant of another State he is responsible for costs. Morrill 
v. Lamson, 1388 Mass. 115. 

[165*] An assignee of a chose in action in bringing suit 
need not, because he is such assignee, indorse the writ. 
Coulter v. Haynes, 146 Mass. 458. 

Where an indorser of a writ is required under Pub. Sts. ec. 
167, § 30, the party desiring the same should apply to the 
court where the action is pending by motion. Ibid. 


ENTRY. 


[167*] Writs are to be entered on the return days, 
viz.: in the Supreme and Superior Courts on the first Mon- 
day of each month, and in police and district courts every 
Saturday. 

The court cannot extend the time for the entry of a writ 
returnable on the first Monday of a certain month, beyond the 
next succeeding regular return day. Dudley v. Keith et al., 
153 Mass. 104. 

Where a trustee paid over the funds in his hands bona fide 
to the defendant, entry of the writ not having been made on 
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the return day, and he believing that the plaintiff had inten- 
tionally failed to enter the writ, he will not be responsible for 
the debt as said trustee upon a late entry. Varian v. NV. £. 
Mutual Accident Association, 156 Mass. 1. 

Where a bond was given to dissolve the attachment, the 
writ was entered late, with the defendants’ consent, the rules 
of the court allowing it, and without objection on his part 
judgment was given against him, the judgment was held to be 
valid, and the late entry did not discharge the surety. Lee v. 
James et al., 150 Mass. 475. 
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CHAPTER V. 
JOINDER OF ISSUE—REMOVAL OF ACTIONS. 


[170*] Every defendant in actions at law in either the Su- 
perior or Supreme Court, being duly served with process, must 
enter an appearance in writing within ten days from the re- 
turn day of the writ, or be defaulted ; although the court may 
in any case for good cause extend the time for entering an 
appearance. St. 1885, c. 384, § 7. The law is the same when 
further service or notice is given under Pub, Sts. c. 164, § 7, 
the ten days being reckoned from the day the defendant is 
ordered to appear. St. 1885, c. 384, § 8. 


Appearance of Trustees. 


[172*] Trustees in the Superior and Supreme Courts must 
enter their appearance within ten days after the return day 
of the writ, unless the court for good cause allows further 
time. St. 1885, c. 884, § 9. 


ANSWERS. 


[173*] Defendants in actions brought in police and dis- 
trict courts must file answers to declarations in all civil 
actions, and Pub. Sts. c. 167, §§ 9, 11-20, 24-29, 40, 41, and 
81, and the sections named in § 89 of said chapter shall 
apply to all such actions. St. 1893, c. 896, § 28. Police 
courts may in all civil cases order the defendant to file an 
answer. St. 1886, c. 64. 

A judgment cannot properly be rendered in a civil action 
against an infant who has no probate guardian or guardian 
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ad litem, although his parents in fact represent him at the 
trial and by the aid of counsel defend the action on his behalf. 
Johnson vy. Waterhouse, 152 Mass. 585. 


Answers of Trustees. 


Trustees in the Superior and Supreme Courts must file their 
answers within ten days after the return day of the writ, un- 
less the court for good cause allows further time. St. 1885, 
c. 384, § 9. 

In Appealed Cases. 

[174*] Where a defendant in a municipal court sets up a 
general denial, on an appeal to the Superior Court he may 
file a written answer setting up in addition to the general 
denial that the action was prematurely brought. Fels v. 
Raymond et al., 184 Mass. 376. 


DECLARATIONS IN SET-OFF. 


[175*] If the principal defendant in a trustee process be- 
comes indebted to the trustee, before his final answer, on any 
contract made before the service of the writ, he has a right 
to set off the amount thereof. Zannan v. Walter et al., 149 
Mass. 14. 

If a certain set-off was included in and concluded by a 
judgment, in an action upon that judgment the set-off cannot 
be again pleaded. Green v. Sanborn, 150 Mass. 454. 

In an action against an estate, there was set off a written 
instrument in which the plaintiff acknowledged that she had 
received certain money from the intestate, the same to be 
accounted for to her. Gannon v. Ruffin, 151 Mass. 204. 
See, also, Boyden v. Mass. Mutual Life Insurance Co., 153 
Mass. 544. 

In an action upon a judgment, independent claims accruing 
before the date of the writ in the original action may be set 
off, if they were neither pleaded nor credited therein. Fiske 


v. Steele, 152 Mass. 260. | 
4 
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REMOVAL OF ACTIONS. 


To the Superior Court. 


[178*] There is no longer a removal of actions from police 
and district courts to the Superior Court on account of ques- 
tions of title to real estate, under Pub. Sts. c. 155, §§ 24-26. 
St. 1893, c. 396, § 21. 

Actions removed to the Superior Court from an inferior 
court must be entered at the return day next after the re- 
moval is requested or allowed. 

If no order for the removal of an action brought under 
Pub. Sts. c. 175, § 1, from an inferior to the Superior Court 
is passed, the inferior court will properly retain jurisdiction. 
Kiernan v. Linnehan et al., 151 Mass. 548. 


From the Superior Court to the Supreme Judicial Court. 


[181*] The time within which an application or affidavit 
may be made for the removal of an action or petition by virtue 
of Pub. Sts. c. 152, § 8, c. 161, § 10, and c. 178, § 18, shall be 
thirty days after the day for appearance, instead of the time 
specified in said sections respectively. St. 1885, c. 884, § 14. 

If the declaration in an action contains one count in contract 
and another in tort, the action cannot be removed from the 
Superior to the Supreme Court under Pub. Sts. c. 152, § 7. 
Carter et al. v. Wabash, St. Louis, and Pacific R. R. Co., 
187 Mass. 187. 


From the State Courts to the Federal Courts. 


[182*] A party may appeal to the State Supreme Court 
from an order removing an action from the Superior Court to 
the United States Circuit Court. Hillis, adm’x, v. Atlantic and 
Pacific R. R. Co., 184 Mass. 388. 

Questions of law involved in a hearing resulting in the dis- 
missal of a petition to remove an action as above may be car- 
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ried to the Supreme Court of the State by a bill of exceptions. 
Bryan v. Richardson, 153 Mass. 157. 

A slight variation in the form of the bond given on such re- 
moval from the words of the statute is not important.  £llis, 
adm’x, v. Atlantic and Pacific R. R. Co., 184 Mass. 3388. 

[183*] A petition for the removal of an action from a 
State to a Federal Court is filed too late under U.S. St. of 
March 8, 1875, § 3, if it is filed before trial at a term of the 
Superior Court subsequent to that at which the case was en- 
tered and at issue. Clark v. Child, 136 Mass. 344. 

After an action is removed to the Federal Courts, practice 
therein is governed by the United States laws. Mims v. 
Spurr et al., 188 Mass. 209. 

The right to remove an action from a State to the Federal 
Courts may be waived by the petitioner taking two inconsis- 
tent positions before the court at the time he filed his petition. 
Amy v. Manning, 144 Mass. 153. 

A removal from the State Supreme Court to the Federal 
Court may be made of an action in which neither party is 
a citizen of this Commonwealth, and although the action has 
already been removed from the Superior to the Supreme Court. 
American Finance Co. v. Bostwick, 151 Mass. 19. 

Under the U.S. St. of March 8, 1887, § 2, as amended by 
the U.S. St. of August 18, 1888, if the record of an action 
brought in a State Court shows that there is a single con- 
troversy between citizens of different States, the defendant 
cannot remove the action therefrom to the United States Cir- 
cuit Court unless he is not a resident of the State in whose 
court the action was brought, Bryan v. Richardson, 153 
Mass. 157. 
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CHAPTER VI. 
INTERLOCUTORY PROCEEDINGS AND TRIAL. 


TRIAL WITHOUT A JURY. 


[187*] Actions at law in the Superior Court may be heard 
and determined by and before three justices thereof, without 
a jury, on agreement of the parties, when the damages de- 
manded or articles claimed exceed in amount or value ten 
thousand dollars if brought in the county of Suffolk, and five 
thousand dollars if brought in any other county, if the plain- 
tiff or some one in his behalf makes oath or affirmation before 
some justice of the peace that he verily believes the matter 
sought to be recovered actually equals in amount or value 
said sums respectively, a certificate of which oath or affirma- 
tion must be filed with or subsequent to the agreement of 
reference ; and a majority of the sitting justices must make 
final determination of all questions, both of law and fact, 
except that the case may be reported by a majority of the 
justices sitting, under the provisions of Pub. Sts. c. 158, § 6, 
for determination by the Supreme Court. The Superior Court 
is not required to sit for the trial of actions as above provided, 
except in the cities of Boston, Worcester, and Springfield ; 
and the justices of said court, or a majority of them, must, 
from time to time, make such arrangements for the attend- 
ance of some three justices in said cities, and may make such 
arrangements for the attendance of some three justices in any 
county, for the trial of such actions, when and as it appears 
most convenient. Actions pending in any county in which 
trials are sought as above provided, may be tried in such one 
of said cities as the parties agree upon or as the court may 
Order wielool. CG) aol. 
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CLAIM FOR JURY TRIAL. 


Whether or not to allow a motion to discharge an agree- 
ment waiving trial by jury, and to strike the agreement and 
the finding under it from the record, is in the discretion of 
the court, and cannot be excepted to. Dennie v. Williams, 
135 Mass, 28. 

It is too late to move to have damages assessed by a jury 
after a justice of the Superior Court sitting without a jury has 
found that the condition of a bond for the breach whereof 
the suit was brought has been broken, no claim for a jury trial 
having been made. Vitrified Wheel and Emery Co. v. Edwards 
et al., 185 Mass. 591. 

A party waives his right to a jury trial by submitting to 
arbitration. Boyden v. Lamb, 152 Mass. 416. 

If a party does not file a claim of jury trial within the time 
given by Pub. Sts. c. 167, § 69, and rule of court (No. 22), he 
takes the risk of any amendments which change the issue, or 
make new ones, that the court may allow; and after that time 
it is in the discretion of the court to allow such a claim to be 
filed. Cleverly v. O’ Connell, 156 Mass. 88. 


MOTIONS. 


To Dismiss. 


(192*] A motion filed by the defendant to dismiss an action, 
after the case was called for trial and before the jury were 
impanelled, on the ground that it was not authorized by the 
nominal plaintiff, is too late. TZroeder v. Hyams, 153 Mass. 
536. 


For Default or Nonsutt. 


[193*] If a defendant in an action at law in either of the 
Supreme or Superior Courts respectively, being duly served 
with process, does not enter an appearance in writing within 
ten days from the return day of the writ, a default will be 
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entered against him, but the court may in any case for good 
cause extend the time for entering an appearance. St. 1885, 
c. 884, § 7. 

If after notice given under Pub, Sts. c. 164, § 6, the defend- 
ant does not appear within ten days after the day specified in 
such notice for his appearance, a default will be entered, and 
judgment thereon may be rendered against him. Ibid. § 8. 

If a person duly served with process issued by a police or 
district court fails to appear and answer thereto, his default 
will be recorded, and the charge against him in the declaration 
taken to be true. Upon such default, or when the plaintiff 
maintains his action upon a trial, the court must award and 
enter judgment for such sum, not exceeding the amount of its 
jurisdiction in the case, as upon inquiry it finds the plaintiff 
is entitled to recover with costs. If the plaintiff fails to enter 
and prosecute his action, or if upon trial he does not maintain 
the same, the defendant will recover judgment for his costs. 
St. 18938, c. 396, § 19. 


To remove Default or Nonsutt. 


[195*] The Supreme and Superior Courts respectively, in 
their discretion, and upon such terms, if any, as they may 
think fit, may at any time before judgment strike out a 
default. St. 1885, c. 384, § 10. 


For Judgment. 


[196*] After judgment was entered for the plaintiff in the 
Superior Court, a defendant took out a writ of error from the 
United States Supreme Court, which resulted in a mandate 
affirming the judgment, giving judgment for costs accruing in 
error, and ordering execution therefor ; the defendant was held 
not to be entitled upon motion of the plaintiff in the Superior 
Court to have the judgment affirmed in accordance with the 
mandate, to try the question of the discharge in bankruptcy of 
the defendant, who, while the action was pending in the United 
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States Court, was duly adjudicated a bankrupt and obtained 
his discharge, the plaintiff not proving his claim in the bank- 
ruptey proceedings. Goodrich vy. Wilson, 135 Mass. 31. 

A motion for judgment is properly denied the plaintiff 
where in an action two issues are raised, one fraud, the 
other the plaintiff's minority at the time of making the con- 
tract, and a general verdict for the plaintiff was returned by 
the jury, the defendant afterwards obtaining his discharge in 
bankruptcy, which discharge he pleads in bar of the judgment 
in the action. Kellogg v. Kimball, 135 Mass. 125. 

Where an action was dismissed under the 54th rule of the 
Superior Court (in force in 1885), the general order that judg- 
ment be entered in all cases ripe for judgment on the last day 
of the term being passed, the clerk made an entry on the day 
it was dismissed, stating that fact, but made no entry in it 
under the general order; it was held that a petition to bring 
the case forward upon the docket filed more than a year after 
the last day of the term could not be maintained, as the 
Superior Court no longer had jurisdiction of the action. , 
Pierce v. Lamper, ex’r, 141 Mass. 20. 


For New Trial. 


Whether or not to grant a new trial where the verdict is 
alleged to have been rendered upon evidence not admissible 
under the declaration and was against law and the weight of 
evidence, is within the discretion of the presiding judge, whose 
decision cannot be objected to. Capron v. Anness, 186 Mass. 
271. 

A new trial may be granted upon a single issue, and then 
no other question is open. Pratt v. Boston Heel and Leather 
(o., 134 Mass. 800. See O'Connell v. O'Leary, 151 Mass. 83. 

A defendant is not entitled, as of right, to a new trial, 
where in an appealed case the original writ, containing on 
its back a memorandum of the amount of the judgment in the 
inferior court, made by the clerk thereof, and unknown to the 
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attorneys in the case, was given to the jury without their 
attention being called to it, they returning a verdict for the 
plaintiff. Clapp v. Clapp, 187 Mass. 183. Neither is the admis- 
sion of a receipt as evidence, which was immaterial, sufficient 
ground for a new trial. McAvoy v. Wright et al., 137 Mass. 
207. 

Where the jury are given instructions which permit them 
to return a verdict for a party who has not offered evidence 
sufficient in law to sustain the verdict, a new trial should be 
had. King, assi., v. Nichols, 188 Mass. 18; McCreary y- Bos- 
ton & Maine R. R., 153 Mass. 300. 

Where a plaintiff objected to the admission of incompetent 
evidence, and his objection was sustained, but was subsequently 
waived and withdrawn when the witness could not be found to 
testify, the court was not justified in granting a new trial, as 
the plaintiff would on a new trial still have the right to object 
to the admission of the evidence. Chase’s Patent Elevator Oo. 
v. Boston Tow-Boat Co., 155 Mass. 211. 

The Superior Court has no power to grant a motion for a 
new trial made by a party to an action, if the moving party 
has failed to comply with a rule of the court requiring him 
to cause a. copy of the motion to be delivered to the adverse 
counsel on the day the same is filed. Cram v. Moore, 158 
Mass. 276. : 

Where the plaintiff’s attorney forgot to put in as evidence 
in the trial of an action a deed of land which was material 
to his case, the presiding judge can grant a new trial in his 
discretion. Greene et al. v. Farlow, 188 Mass. 146. 

A new trial will not be granted on the ground of variance 
alone. The pleadings should be amended. Denham et al. v. 
Bryant et al., 139 Mass. 110. 

During the deliberations of a jury, the officer in charge, 
being informed by the foreman that one of the jurors was 
ill and required some brandy, saw the juror, thought him 
sick, and sent for and gave to the foreman two ounces of 
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brandy. Afterwards another juror fell upon the floor in a fit, 
and the officer allowed a physician to administer to the juror, 
who recovered. <A verdict was then agreed upon. The judge 
was absent during the time when the jurors were sick. The 
court decided that as the officer acted in good faith, and that 
no party was prejudiced by his acts, the verdict was not re- 
quired to be set aside as a matter of law. Nichols v. Nichols, 
136 Mass. 256. 

Where a witness for the defendant in an action, without his 
knowledge, approached two of the jurors, outside of the jury 
room, saying to them, “ You are on our case ; keep your head 
level, and do what is right,’ and they returned a verdict for 
the plaintiff, a new trial should not be granted as matter of 
law.t Johnson v. Witt et al., 188 Mass. 79. 

A defendant waives his right to ground a motion for a new 
trial upon the misconduct of a juror (who asked a friend of 
the defendant why he had not settled the case instead of 
allowing it to come into court), soon after the trial began, 
the defendant having been immediately informed of it, and 
the trial continuing two days thereafter, resulting in a verdict 
for the plaintiff.2 ewe v. Canney, 189 Mass. 41. 

A party is not entitled as of right to a new trial because a 
constable, who, under Pub. Sts. c. 170, § 2, is exempt from 
serving on a jury, duly served as a juror in the case. Moebs 
v. Wolffsohn, 1453 Mass. 180. 

In an action against a city for personal injuries occasioned 
by a defect in the highway, where the jury are directed that if 
there are any residents or tax-payers in the city on the panel 
they should leave their seats, and the plaintiff goes to trial 
without having them examined.on oath, under Pub. Sts. ec. 170, 


1 In such a case as this, the jurors can testify as to what was said to them, 
but not as to the effect it produced on their minds. Johnson v. Witt et al., 138 
Mass. 79. 

2 A juror cannot testify as to the misconduct of another juror, whether in or 
out of the jury room during trial, on a motion for a new trial. Rowe v. Canney, 
139 Mass. 41. 
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§ 35, he is not entitled to have a verdict for the defendant set 
aside and a new trial granted, though there was actually a 
tax-payer in the city on the jury, and he was ignorant of the 
fact. Daniels v. City of Lowell, 189 Mass. 56. 

After the jury had agreed upon a verdict, on returning to 
the court room, one of them without the knowledge of any one 
went home, and he was brought back while the other members 
of the jury remained in charge of the sheriff, the verdict being 
then returned. It was held that the verdict was valid. 
Chemical Hlectrie Light and Power Co. v. Howard, 150 Mass. 
495. 

Between the time of the argument and the charge, a juror 
went alone to view the site of the accident which was the 
subject of the action, and made inquiries of persons there 
concerning the accident, and also asked one who was a wit- 
ness in the case where he stood at the time of the accident, 
and he told him. <A view of the premises had previously been 
taken. It was held that the court could very properly grant 
a new trial in its discretion. Harrington v. Worcester, Leices- 
ter, and Spencer Street Railway Co., 157 Mass. 579. 

The court is not first required to set-aside a verdict on the 
merits of an action before it will hear the defendant on a plea 
of puis darrein continuance, setting up his discharge in bank- 
ruptcy, etc. Kellogg v. Kimball, 138 Mass. 441. 

A new trial cannot be had in the Superior Court, which sets 
aside the verdict of a sheriff’s jury ; a new jury must hear the 
case, as provided by statute in such cases. Wamesit Power Co. 
_v. Lowell § Andover R. R. Co., 139 Mass. 173. 

No exception lies to the refusal of a judge to grant a new 
trial, generally, it being in his discretion. See other cases 
here cited, and also Groustra v. Bourges, 141 Mass. 7. 

No party can avail himself of a point of law which he did 
not but might have raised at the trial, on a motion for a new 
trial. Holdsworth v. Tucker, 147 Mass. 572. 
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For Leave to Amend. 


[198*] Rule XII. (formerly Rule XV.) of the Superior 
Court does not apply to a plea puis darrein continuance, as 
to payment of term fee. Burton v. Frye, 1389 Mass. 131. 

An independent action cannot be maintained upon an order 
of the Superior Court for the payment of term fees as a con- 
dition of filing an answer. night v. Hurley, 155 Mass. 486. 


AUDITOR. 


[199*] An auditor may, under Pub. Sts. c. 159, § 51, be 
appointed in any civil action at law; as, in the Superior Court, 
in a writ of entry, to settle a claim for an allowance for 
improvements, as well as a disputed boundary. Holmes v. 
Turner’s Falls Co. et al., 150 Mass. 5385. 

[200*] Auditors must file their final report in the office of 
the clerk of the court appointing them, within ninety days 
after the hearing before them has been closed, unless further 
time is allowed by the court for good cause shown; if no 
further time is allowed by the court and the report is not 
filed within said ninety days, the auditor is not entitled to 
any fees. St. 1888, c. 282. 

An auditor’s report does not change the burden of proof. 
Lonergan v. Peck, 186 Mass, 361. 

As an auditor’s report in the Superior Court is only evidence, 
it cannot be brought to the attention of the Supreme Court, to 
which the action is appealed, unless it is made part of a 
report, or of exceptions, or is made a part of the record on 
agreed facts. Davis v. Gay, 141 Mass. 531. 

If an auditor does not report the evidence, his decision on 
the facts is final, the action being tried on his report alone. 
Rogers et al. v. Holden et al., 142 Mass. 196. 

It is error to take a case from the jury and direct a verdict 
for the plaintiff, which is tried on an auditor’s report, which 
finds generally for the plaintiff, but also reports particular 
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facts and evidence, as the basis of his findings, when the 
defendant claims a jury trial. Peaslee y. Ross, 143 Mass. 
275. 

[202*] An auditor can testify at a hearing upon his report 
that a certain witness testified differently at the hearing 
before himself, if he has not reported the testimony. Zobin 
v. Jones, 148 Mass. 448. 


REFERENCE, 


[204*] The Supreme and Superior Courts must award 
reasonable compensation to referees for duties performed 
under the direction of said courts, to be paid by the counties 
in which they are appointed and not to be taxed in the bill of 
costs of either party to the action. St. 1883, c. 216; St. 
18S6Ncre LL 

An affidavit used as evidence, upon a hearing in the Sup- 
erior Court upon objections to an award of arbitrators, under 
Pub. Sts., c. 188, if sent to the Supreme Court with the record 
on appeal, cannot be considered by the court, as it is no part 
of the record. Warner v. Collins, 135 Mass. 26. 

An award need not state that the parties were heard, nor 
had opportunity to be heard, by the arbitrator. Ibid. 

An arbitrator has generally no power to award that the 
losing party shall pay the counsel of the other party; and 
that part of the award may be stricken out. Ibid. 

To be valid an award must be returned to the court within 
the time specified in the submission; but the time may be 
extended by an agreement in writing signed by the parties, 
and acknowledged before a justice of the peace, under Pub. 
Sts., c. 188. Bent v. Erie Telegraph and Telephone Co. -, 144 
Meee 165. 

After an auditor had been appointed in an action, the par- 
ties and a third person appeared before him, submitting all 
matters to him as referee under an agreement in writing. 
The court held the agreement not to be one in pais, and that 
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it did not work a discontinuance of the action, and that the 
award made under it could not be accepted by the court, as 
no rule of reference could have been issued in the action as 
the defendant was not indebted to the plaintiff and to the 
third person jointly. McCarthy et al. v. Swan, 145 Mass. 
471. 

Where a referee made an award absolute in terms, stating, 
however, for the satisfaction of the parties, the evidence and 
the grounds of his decision somewhat in detail, the award 
was held to be final, and not subject to the court’s revision. 
Rogers et al. v. Mayer, 151 Mass. 279. 

Under St. 1885, c. 384, §§ 2 and 8, awards of arbitrators may 
be returned into court at any time within the period fixed by 
the submission, whether the court is sitting or not. James 
et al. v. Southern Lumber Co., 153 Mass. 861. 

It is not required by Pub. Sts. c. 188, § 8, that when an 
award is “enclosed and sealed by the arbitrators and trans- 
mitted to the court,” the envelope shall have on it any writ- 
ing declaring the nature of the contents of the envelope, 
although it is a common and convenient practice to write on 
it the title of the case, and a short general description of 
what is enclosed. Morrell v. Old Colony R. R. Co., 158 
Mass. 69. 

An award of arbitrators enclosed in a sealed envelope and 
sent by mail addressed to “Joseph A. Willard, Esq., Clerk 
Superior Court, 8 Court House, Boston,” is transmitted to the 
court within the meaning of Pub. Sts. c. 188, § 8. Morrell 
v. Old Colony R. R. Co., 158 Mass. 69. If the award is 
enclosed in an envelope and sealed and delivered to the clerk 
of the court, addressed to the court, it is duly transmitted and 
returned. James et al. v, Southern Lumber Co., 153 Mass. 361. 

Arbitrators, appointed under Pub. Sts., c. 188, have no lien 
for their fees upon the award after it is returned into court; 
and an indorsement upon the envelope containing such an 
award, that it is not to be opened until a certain time, or the 
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happening of a certain contingency, is of no effect, and 
evidence respecting the same is irrelevant. Ibid. 

It is too late for a party to a submission to arbitration to 
revoke it after receiving notice that the award has been made. 
Coon v. Allen, 156 Mass. 118. 

The jury should be allowed to hear all competent evidence, 
in a hearing to revise an award, etc., and the court should 
instruct them concerning principles of right and justice, but 
cannot lay down any specific rule of award or apportionment. 
Where the whole duty of a jury in such a case is to apportion 
between a railroad company and a town the cost of the 
alteration of a crossing, it isimmaterial who brought the peti- 
tion. Pub. Sts. c. 112, §§ 129-184; St. 1882, c. 185; and St. 
1885, c. 194. Boston and Lowell R. R. Corporation v. Inhabit- 
ants of Winchester, 156 Mass. 217. 


INTERPLEADING. 


[2138*] In all actions in which a liability is admitted by the 
defendant and the amount of such liability is not in dispute, 
if it appears that such amount is claimed by another party 
than the plaintiff, whether by the husband or wife of said 
plaintiff or otherwise, and that the defendant has no interest 
in the subject matter of the controversy, the court in which 
such action is pending, on the petition of the defendant, which 
petition must give the name and residence of all known claim- 
ants and the amount actually due from the defendant, and on 
such notice as the court may order to the plaintiff and to such 
claimants, may order the proceedings to be amended by mak- 
ing such claimants parties defendant thereto, and thereupon 
the rights and interests of the several parties in and to said 
amount will be heard and determined. Such amount may 
remain in the hands of the defendant until final judgment, 
and then be paid in accordance with the order of the court, 
or may be paid into court to await final judgment, and when 
so paid into court, the defendant must be stricken out as a 
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party to the action and his liability for said amount ceases. 
The taxable costs of the defendant in such actions are in the 
discretion of the court and may be charged upon the fund. 
St. 1886, c. 281. 


OFFER OF JUDGMENT. 


An offer of judgment, under Pub. Sts. c. 167, $$ 65 and 66, 
“in the sum of $407.72, principal and interest due to date 
and costs,” must be taken to include the principal and interest 
if not the costs. Upton v. Foster, 148 Mass, 592. 


DEPOSITIONS, 


[216*] If a single justice of the Superior Court finds that 
the failure to file a deposition within the time limited by the 
41st common law rule of that court was caused by acci- 
dent, he may, in his discretion, order it to be filed thereafter ; 
and his decision cannot be excepted to. Corcoran v. Batch- 
elder, 147 Mass. 541. . 

A deposition is not admissible in evidence if it is taken 
within the State, and in another town than that in which the 
court is sitting, in the time of its sitting, without a special 
order of court. See 9th rule of the Superior Court. Fuller 
v. Damon, 135 Mass. 586. 

Under the statute it seems that a deposition can be taken 
at any time, even before the defendant has legal notice of the 
particular action, as a deposition can be taken even before a 
declaration is filed. 


CALL OF DOCKET — TRIAL LIST. 


[225*] Whenever in an action upon the trial list for any 
sitting of the Superior Court the parties thereto file an agree- 
ment in writing that such action be marked for trial not 
before a certain day in the same or the succeeding sitting, such 
action will, if reached in its order upon said trial list before 
such day, be postponed thereto in accordance with such agree- 
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ment, and placed upon the list of actions in order for trial on 
such day next after the cases, if any, which have been on the 
list for the preceding court day: provided, that if such action 
is in order for trial on the day on which such agreement is 
filed, it will not, if reached on that day, be so postponed ex- 
cept by order of the court: provided, also, that instead of 
postponing a case, as herein provided, the parties to an action 
may, by a writing filed with the clerk or orally in the presence 
of the clerk, agree that the action be passed; and in such case 
the action will be stricken from the list temporarily, and may 
be restored thereto on such day as the parties by a writing 
filed: with the clerk, agree, or by either party on three days’ 
notice in writing to the opposite party. St. 1884, c. 804, § 1, 
amended by St. 1890, c. 154. 

If two or more actions are postponed, as provided above, to 
the same day, they will be placed upon the list of actions for 
trial on that day in the order in which the agreements for such 
postponement were filed. St. 1884, c. 804, § 2. 


SHORT LIST. 


[227*] The clerk of the Superior Court for civil business 
for the county of Suffolk must as early as twelve o’clock noon 
of each court day next preceding a trial day make a list of 
the cases for trial in each session on the following trial day, 
and as early as possible after two o’clock in the afternoon 
deliver without charge a printed copy of said list as it was 
at two o’clock to any person applying therefor. No case 
can be placed on said ‘list after said twelve o’clock without 
the consent of all parties thereto; and no case on said list at 
said two o’clock can be postponed except by order of the 
court. St. 1889, c. 459. 


ATTORNEYS, 


An attorney of record in the Supreme Judicial Court or 
Superior Court, when actually engaged in the trial of a cause 
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in either of said courts, is not obliged to proceed to the trial 
of any other cause in either of said courts unless it appears to 
the court in any particular case that it is just and reasonable 
that he should so proceed. St. 1890, c. 461. 


SUBPG@NAS.1 


Every clerk of a court of record and every justice of the 
peace may issue summonses for witnesses in all cases pending 
before courts, magistrates, auditors, referees, arbitrators, and 
other persons authorized to examine witnesses ; and the sum- 
monses are to be in the form heretofore adopted and commonly 
used, but may be altered from time to time like other writs. 
Justices of the peace, however, cannot issue summonses for 
witnesses in criminal cases unless requested so to do by the 
attorney-general or other person acting in the case in behalf 
of the State, or by the party prosecuted, and, in the latter 
case, it must be expressed in the summons that it is granted 
at the request of the party prosecuted ; and the witness is not 
required to attend unless upon payment or tender of his legal 
fees. St. 1885, c. 141, amending Pub. Sts. ec. 155, § 3, and 
c. 169, § 1, and St. 1884, ¢. 247. 


CHALLENGES. 


[228*] The examination of jurors provided for by Pub. 
Sts. c. 170, § 35, may be made by the parties or their attorneys 
under the direction of the court. St. 1887, c. 149. 

[229*] A member of the common council of a city is in- 
competent to sit as a juror in a case to which the city isa 
party. City of Boston v. Baldwin, 139 Mass. 315. 

[230*] In civil actions, the right of peremptory chaltenge 


1 Any justice of the Supreme or Superior Court, either in term time or vaca- 
tion, upon the application of any tribunal having authority to summon but not 
power to compel the attendance of witnesses and the giving of testimony before 
it, may in his discretion compel the attendance of such witnesses and the giving 
of testimony before any such tribunal in the same manner and to the same extent 
as before said courts. St. 1883, c. 195. 

5 
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(Pub. Sts. ¢. 170, § 36) extends to bystanders put upon the 
panel, as well as to other jurors, and may be exercised at any 
time after such bystanders are sworn and before the trial 
begins. Sackett v. Ruder, 152 Mass. 397. 


STENOGRAPHERS. 


Pub. Sts. c. 159, §§ 72 et seg. have been repealed and the 
following is the present law : — 

[231*] The judges of the Superior Court or a majority of 
them appoint one stenographer for each county, except the 
county of Suffolk, to serve as herein provided, and they are 
sworn officers of said court. It is the duty of such stenogra- 
phers to attend all sessions of said court held for civil business 
in the counties for which they are severally appointed, and to 
take stenographic notes of all evidence taken at such trials 
and of the rulings and charge of the presiding judge, and 
when requested by such judge to read from such notes in open 
court any portion of the testimony so taken, and to furnish 
such judge, when requested, a transcript from such notes fully 
written out of such part of such testimony, charge or rulings 
as may be desired, and upon request to furnish either party 
to such action within a reasonable time a like transcript upon 
payment of ten cents a hundred words for each copy so fur- 
nished. In case the presiding judge requires a transcript as 
aforesaid said stenographer is entitled to payment therefor at 
the same rate, and said judge must order the expense thereof 
to be paid equally by the parties to the action, and may 
enforce payment thereof, and the amount so paid may be re- 
covered as costs by the prevailing party. Said stenographers 
may“be removed from office by the judges of said court or a 
majority of them; and in case of such removal, or of the 
death, resignation or inability of any such stenographer to 
discharge the duties of his office said court may appoint a 
successor in his stead; and in case of the sickness or tempo- 
rary absence of such stenographer the presiding judge may 
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appoint a competent person to act during such sickness or 
temporary absence. The same person may be appointed 
stenographer of said court for more than one county ; and no 
person is debarred by reason of sex from appointment as 
stenographer. During the trial of a case at which the sten- 
ographer is present, the examination of witnesses must not be 
interrupted for the purpose of having notes of their testimony 
taken except by such stenographer. St. 1885, c. 291, amended 
by St. 1887, c. 74. 

Four stenographers are appointed to serve at the sittings of 
the Superior Court held for civil business in Suffolk county, 
and the judges presiding therein may in their discretion direct 
said stenographers to serve in either of the sessions of the 
court as the necessities of the service may require. When, in 
the trial of an action in said court, both parties agree in writ- 
ing that a stenographic report of the evidence, or of the 
charge of the presiding judge, or of any part of the proceed- 
ings, shall be taken; or when, upon the application of either 
party to an action, the presiding judge deems it advisable 
that a stenographic report of any part of the proceedings shall 
be taken, the stenographers so appointed must cause full sten- 
ographic notes to be taken of such proceedings, or any part 
thereof which may be so required; and they must furnish to 
either party, upon request, a transcript of such part of their 
notes as may be required, on payment of ten cents per 
hundred words for each copy furnished; and in case the 
presiding judge requires a transcript of any part of the notes 
taken, he may order the expenses thereof to be paid equally 
by the parties to the action, at the same rate,and may enforce 
payment thereof, and the amount so paid may be allowed to 
the prevailing party in the action. The judges of said court 
or a majority of them may remove said stenographers, or 
either of them, at any time, and shall fill any vacancy caused 
by such removal or otherwise. St. 1887, ¢. 24. 

The judges of the Superior Court, or a majority of them, 
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may appoint an additional stenographer for any county except 
Suffolk, when the business of the court so requires, to serve 
when designated for duty. St. 1893, c. 404. 

As the stenographers record everything important, there is 
no longer any necessity of the presiding justice’s taking notes, 
and so Pub. Sts. c. 152, § 11, has been repealed. St. 1892, 
c. 105. 


CONDUCT OF TRIAL. 


[234*] That a case proved at the trial differs from that 
stated in the plaintiffs opening affords the defendant no 
eround of exception, if the evidence was competent under the 
pleadings. Minchin v. Minchin, 15T Mass. 265. 

If the plaintiffs counsel comments upon the filing by the 
defendant of an amended answer during the trial, the presid- 
ing judge should instruct the jury that such amendment is not 
a subject of comment, and should not influence their verdict ; 
if he refuses so to instruct an exception willlie. Zaftv. Liske, 
ex’x, 140 Mass. 250. 

[237*] A party must introduce the best evidence, when 
he can do so, otherwise the court may exclude all other. In- 
habitants of South Scituate v. Inhabitants of Scituate, 155 
Mass. 428. 


Evidence. 


No exception lies to the admission or exclusion of evidence 
which is not material to the issue. Gage Manufacturing 
Co. v. Parr et al., 138 Mass. 462; Jennings v. Whitehead and 
Atherton Machine Co., 188 Mass. 594; Patterson v. Hemen- 
way et al. 148 Mass. 94; Deming v. Darling, 148 Mass. 504. 
Neither can an exception be taken to the admission of evi- 
dence to rebut immaterial evidence. Teague v. Irwin, 134 
Mass. 308. So if a question is put to a witness on cross- 
examination, which is collateral or immaterial to the issue, 
his answer cannot be contradicted. Alexander et al. v. Kaiser, 
149 Mass. 821. And the plaintiff’s exception to the introduc- 
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tion of evidence by the defendant becomes immaterial when 
the court directs a verdict for the defendant. Mead v. Phenix 
Ins. Co., 158 Mass. 124. 

However, if a party has been prejudiced by the admission 
of immaterial evidence, he may except to it. Warner v. Jones, 
140 Mass. 216. See Chase v. Perley, 148 Mass. 289; Linton 
v. Allen, 154 Mass. 482. 

A party is not prejudiced by the exclusion of evidence tend- 
ing to establish a point afterwards ruled in his favor. Jn- 
habitants of South Scituate v. Inhabitants of Scituate, 155 Mass. 
428. 

Exceptions cannot be taken to the admission of incompetent 
evidence to prove a fact which the conceded facts necessarily 
establish, if it is doubtful that the excepting party has been 
prejudiced by its admission. Hinckley v. Inhabitants of Somer- 
set, 145 Mass. 326. 

If a party offers to ask a certain question, he should state 
what reply he expects to it, or what he intends to prove by it; 
if he does not an exception will not le if it is not allowed. 
Warren v. Spencer Water Co., 143 Mass. 155; Crowley v. 
Appleton, 148 Mass. 98; Francis v. Rosa, 151 Mass. 582; 
Shinners v. Proprietors of Locks and Canals on Merrimack 
River, 154 Mass. 168; McGuire v. Lawrence Manufacturing 
Co., 156 Mass. 824, And the bill of exceptions must show 
what the reply was or was expected to be. (ilfillan v. Ma- 
whinney, 149 Mass. 264. 

If the evidence can be admitted on some ground, it cannot 
be excepted to unless the excepting party asks for an instruc- 
tion limiting it to the point it is admissible for. Penn Mutual 
Life Insurance Co. v. Crane, 184 Mass. 56. See Brown v. 
Fales, 189 Mass. 21. And if evidence was excluded upon 
one ground only, and it was not material or important, it 
cannot be excepted to, because it was competent on other 
grounds. Hathaway v. Tinkham, 148 Mass. 85. 

The admission of incompetent evidence cannot be excepted 
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to if the fact which it tends to prove is conceded. Jennings 
v. Whitehead and Atherton Machine Co., 188 Mass. 594. 

If the competency of evidence depends upon the existence 
of special circumstances to entitle the party objecting to its 
exclusion to a new trial, it must appear in his bill of excep- 
tions that such special circumstances existed, and that the 
evidence was offered for that purpose. Atherton v. Atkins 
et al., 189 Mass. 61. 

If a party succeeds, against the objection of the adverse 
party, in introducing incompetent evidence, the judge may not 
give it the weight it would be entitled to if competent. PAzI- 
brook, adm’r, v. Eaton, 184 Mass. 398. 

No exception lies to the admission of evidence in behalf of 
the defendant which corrects that put in by the plaintiff. 
Brown v. Fales, 139 Mass. 21. 

If evidence is properly excluded when offered by a plaintiff, 
but becomes competent in consequence of evidence offered by 
the defendant, the former, to avail himself, should offer it 
again in rebuttal. Shinners v. Proprietors of Locks and 
Canals on Merrimack River, 154 Mass. 168.. So the exclu- 
sion of evidence at one stage of a trial is no ground of excep- 
tion if it is subsequently admitted. Hopkins v. Damon, 188 
Mass. 65. 

And if evidence offered at a trial is objected to and ex- 
cluded by the presiding judge as incompetent, and an 
exception is taken to this ruling, whereupon the objection 
is withdrawn, and the judge for that reason admits the 
evidence, the party offering it, who then declines to intro- 
duce it, has no ground of exception. Roberts v. City of 
Boston, 149 Mass. 846. 

One cannot contradict his own witness by showing that he 
has at other times made different statements, unless the cir- 
cumstances of the former statements are pointed out to him ; 
neither can he do so if the testimony is not material to the 
issue, under Pub. Sts. c. 169, § 22. Batchelder et al., e2’rs, 
v. Batchelder et al., 189 Mass. 1. 
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If an interrogatory in a deposition taken on written inter- 
rogatories calls for the production of a memorandum book, it 
should be objected to at the time it is taken, if it is annexed 
to the deposition, — it will be too late to do so at the trial. 
Boston and Fairhaven Iron Works vy. Montague et. al., 185 
Mass. 319. 

If an objection to evidence is merely general, an exception 
to its admission will not be sustained upon a technical ground 
not specified at the trial, and apparently not in the mind of 
the court or of the adverse counsel, and which might have 
been removed if attention had been called to it. Dolan v. 
Alley et al., 153 Mass. 380. 


Requests for Rulings. 


It is not necessary for the judge to give rulings in the 
precise phraseology of the request. O'Driscoll v. Faxon, 156 
Mass. 527. 

The presiding judge can refuse to rule, at the close of the 
plaintiff's case, upon the weight and sufficiency of the plain- 
tiff’s evidence, or whether he has made out a prima facie case, 
if the defendant does not rest his case upon such evidence, and 
no exception les to such refusal. Hurley v. O'Sullivan, 137 
Mass. 86, 

The court may properly rule upon the effect, of the evidence 
and direct a verdict, notwithstanding the fact that the jury 
have taken a view, if nothing occurred at the view to show 
that the ruling was wrong. Sigg, adm’r, v. Boston, Revere 
Beach, and Lynn R. RB. Co., 158 Mass. 309. 

A bill of exceptions must show that the ruling refused is 
relevant to the issue. Horton v. Cooley, 135 Mass. 589; Wilson 
v. Lawrence et al., 189 Mass. 318; Pratt v. Inhabitants of 
Amherst, 140 Mass. 167. 

A ruling based upon an assumption found by the trial court 
to be erroneous affords no ground of exception. Butrick et al. 
y. Tilton, 155 Mass. 461. 
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A party to an action is not entitled to have a request for a 
ruling granted, which fails to state any proposition of law, but 
asks for a ruling upon certain facts which the jury may find. 
Kellogg v. Tompson, 142 Mass. 76. 

If some of the evidence at the trial of an action is conflict- 
ing, one party is not entitled to a ruling that, upon the undis- 
puted facts of the case, the jury must find for him, unless the 
disputed facts were immaterial to the issue. Ibid. 

Rulings which the court declined to give relative to the 
provision of a contract are rendered immaterial by his finding 
that the provision was orally waived. Gannon et al. v. Shep- 
ard, 156 Mass. 355, So if rulings are rendered immaterial by 
other findings of fact. McIntosh v. Hastings, 156 Mass. 344. 

A party cannot except to a ruling which does not injure 
him. Whiteside v. Brawley, 152 Mass. 133; Herbert y. City of 
Northampton, 152 Mass. 366. 

If a ruling is properly refused, and the judge gives a ruling 
on the same subject-matter which is erroneous, and the party 
requesting the ruling excepts both to the refusal to rule as 
requested, and to the ruling given, he is not precluded from 
availing himself of the latter exception. Holmes v. Turner’s 
Falls Co. et al., 142 Mass. 590. 

An objection to a ruling that an action cannot be main- 
tained under the declaration, is done away with by amending 
the declaration. Birnbaum v. Crowninshield, tr.,137 Mass. 177. 

Under the Pub. Sts. ¢. 153, § 8, a ruling of the Superior 
Court, sustaining a demurrer to a declaration in an action at 
law, and ordering judgment for the defendant, may be revised 
by the Supreme Court on a bill of exceptions. McCallum v. 
Lambie, 145 Mass. 234. 


The Judges Charge and Requests for Instructions. 


The proper time to present requests for instructions is 
before the charge, and not after, unless there are circum- 
stances making it necessary to call attention to some matter 


INTERLOCUTORY PROCEEDINGS AND TRIAL. 73 


of detail, or some phase of the case which has been over- 
looked or inaccurately dealt with. Leydecker v. Brintnall, 
158 Mass. 292. 

Instructions may be given in substance rather than in the 
precise phraseology of the request. Stanchfield v. City of 
Newton, 142 Mass. 110; Inhabitants of Deerfield v. Connecti- 
cut River R. R., 144 Mass. 825; Parker v. City of Springfield, 
147 Mass. 391; Weld v. Brooks, 152 Mass. 297; Merrigan v. 
Boston and Albany R. R. Co., 154 Mass. 189; Hudson v. Inhab- 
itants of Marlborough, 154 Mass. 218; Norwood v. City of 
Somerville, 159 Mass. 105. | 

Unless the presiding judge’s charge contains some substan- 
tial error which misled the jury, it cannot be excepted to. 
Rock v. Indian Orchard Mitlls, 142 Mass. 522. 

Where, after committing a case to the jury, the presiding 
judge sent for them, and in the absence of the counsel on both 
sides instructed them further in open court, it was held that 
it is the duty of parties, personally or by counsel, to be 
present in court while it is open during the entire trial of 
their respective cases. Kullberg v. O’ Donnell, 158 Mass. 405. 

A general exception to the entire charge of the judge toa 
jury is irregular, and cannot be sustained. McMahon v. 
0’ Connor, 137 Mass. 216 ; Hunting v. Downer, 151 Mass. 275. 
So if it is a general exception to the entire charge of the judge 
to the jury upon one branch of a case, there being no requests 
for rulings, and no specifications of any objections to the 
charge. Dwyer v. Fuller, 144 Mass. 420. 

The tone of a judge’s instructions cannot generally be ob- 
jected to. Beal v. Lowell and Dracut Street Railway Co., 157 
Mass. 444. 

No exception lies to the refusal to give an instruction to 
the jury upon a question not in issue. Lindsey v. Leighton, 
150 Mass. 285. 

A party cannot except to instructions which he requested 
to have given. Copp v. Williams, 135 Mass. 401. 
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If instructions are correct in themselves, a party who does 
not ask for more specific ones cannot except that they are not 
sufficiently full. Gay et al. v. Boston and Albany R. R. Co., 
141 Mass. 407. 

The court may refuse to give an instruction based on facts 
not appearing. O'Neil v. Wolffsohn, 137 Mass. 134. See 
MeLauthlin v. Wilder et al., 188 Mass. 393; Whitehead and 
Atherton Machine Co. v. Ryder, 139 Mass. 366. 

No exception lies to the refusal to give instructions to the 
jury which are covered by those already given, or which single 
out particular evidence for comment in a way which a party. 
is not entitled to require the judge to do. Troeder v. Hyams, 
153 Mass. 536. 

Where there is no more than a mere scintilla of evidence to 
support the burden of proof, the court should instruct the jury 
to bring in a verdict against the party having such burden. 
Carter v. Goff, 141 Mass. 123; Hillyer et al. vy. Dickinson 
et al., 154 Mass. 502. 

The judge may refuse to give an instruction as to the effect 
of a portion of the evidence bearing upon a single fact in 
issue. Neff v. Inhabitants of Wellesley, 148 Mass. 487. 

It is within the power of the court not only to state in its 
charge the evidence which has been given, but to show the 
jury the questions upon which the facts which it may prove 
bear, leaving to them its application. McGuire v. Lawrence 
Manufacturing Co., 156 Mass. 324. 

It is always within the province of the court, in charging a 
jury, to state as uncontroverted facts circumstances which, 
upon the pleadings and the evidence, although material, are 
not in dispute, and to state what rule of law it will be proper 
for the jury to apply, if in connection with such admitted 
facts they shall find other facts from the evidence. Ibid. 

A judge may define a term or thing by stating that certain 
facts would constitute it, and may add, “and it is your duty so 
to find, whether the consequences may be as you would wish 
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them to be, or otherwise.” Cobb v. Covenant Mutual Benefit 
Association, 153 Mass. 176. 

If, in his instructions to the jury, a judge inadvertently said 
that certain evidence was offered and excluded, and must not 
be regarded, when in fact it was admitted, the instructions 
cannot be excepted to, unless the attention of the judge is 
called to the error. Wright v. Wright, 139 Mass. 177. 

If the testimony of a witness is contradicted, the presiding 
judge may refuse to instruct the jury what their verdict should 
be if they should believe the testimony of the witness to be 
true. Stanchfield v. City of Newton, 142 Mass. 110. 

The special finding of the jury may render the instructions 
given immaterial. Corcoran v. Batchelder, 147 Mass. 541. 

The presiding judge can overrule a motion to strike out of 
an auditor’s report the evidence of a certain defence, and let 
the whole report go to the jury, instructing them that that 
defence was not sufficient, and that they must not regard it. 
Anthony et al. v. Travis, 148 Mass. 53. 

Whether or not the presiding judge should instruct the jury 
in a fire insurance case, goods being damaged, to find spe- 
cially what proportion, if any, of the goods was undamaged in 
consequence of the fire, is in his discretion. Clement v. 
British American Assurance Co., 141 Mass. 298. 


Saving Exceptions. 


[238*] A point not taken at the trial is not open upon a 
bill of exceptions. Penn Mutual Life Insurance Co. v. 
Crane, 134 Mass. 56; Petty v. Allen, 134 Mass. 265; Hodg- 
kins v. Price et al., 137 Mass. 138; Valentine v. Middlesex 
R. R. Co., 137 Mass. 28; Talbot v. City of Taunton, 140 
Mass. 552; Holdsworth v. Tucker, 147 Mass. 572; Ford v. 
U.S. Mutual Accident Relief Co., 148 Mass. 153; Horrigan 
vy. Inhabitants of Clarksburg, 150 Mass. 218; Holmes v. Tur- 
ner’s Falls Co. et al., 150 Mass. 535; Spooner v. Cummings, 
151 Mass. 313; Colvin v. Peabody et al., 155 Mass. 104; 
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Upham v. Draper, 15T Mass, 292. See Rock v. Indian Orch- 
ard Mills, 142 Mass. 522; Bonino v. Caledonio, 144 Mass. 
299; Boutelle v. Dean, 148 Mass. 89; McCart v. Squire et 
al., 150 Mass. 484. 

If a party aggrieved does not except to the exclusion of 
certain evidence, the Supreme Court will not consider whether 
it should have been admitted. Pye v. Faxon, 156 Mass. 471. 

One cannot except to a point unless he is prejudiced by it. 
Crowell v. Inhabitants of Beverly, 184 Mass, 98; WSherley 
et al. v. McCormick, 135 Mass. 126. 

Under the 50th rule of the Superior Court, the mere hand- 
ing to the judge presiding at the trial of written requests for 
instructions, does not necessarily imply, that, if the requests 
are not granted, an exception is saved. Leyland v. Pingree, 
134 Mass. 567. 

The fact that the judge allowed a bill of exceptions is suffi- 
cient to show that he understood that the exceptions were 
taken. Thwing et al. v. Clifford, 136 Mass, 482. 

Questions upon which no ruling is asked or exception taken 
at a trial cannot be considered upon a defendant’s bill of 
exceptions, unless it appears, upon the conceded facts, that 
there is an objection to the plaintiff's recovery which cannot 
be removed by further proof, or unless it appears that from a 
mistake or a misapprehension or misapplication of legal princi- 
ples the case has resulted in a mistrial. Lyon v. Prouty, 154 
Mass. 488. 

VERDICTS. 

Under rule 44 of the Superior Court, the jury returned a 
paper, signed by the foreman, and not entitled with the name 
of the action, in the following words; “ Verdict for plaintiff 
in the sum of,’ which was followed by the amount of their 
finding. It was accepted as a verdict, and assented to by 
the jury. It was held that the defendant had no ground of 
exception, Miller v. Morgan et al., 143 Mass. 25. 
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Court Cases. 


[239*] If a judge tries a case upon conflicting evidence, 
without a jury, his findings of fact are conclusive. Hdmund- 
son v. Bric et al., 136 Mass. 189; Schendel v. Stevenson, 153 
Mass. 351; Bill v. Stewart, 156 Mass. 508. The Supreme 
Court may, however, determine, upon exceptions or other 
suitable proceedings, whether such findings were warranted 
by the evidence, under the rules of law applicable to the case. 
Schendel v. Stevenson, 153 Mass. 351. 

A judge sitting without a jury may take into consideration 
the fact that a party to the action omitted to testify in expla- 
nation of testimony against him, given by others in his 
presence at the trial; and the opposing counsel may comment 
upon it. Lynch v. Peabody et al., 137 Mass. 92. 

A judge who tries a case without a jury, need not state all 
the considerations entering into his assessment of damages, 
no request for rulings upon the subject having been made. 
Chatham Furnace Co. v. Moffatt, 147 Mass. 403. 


FILING PAPERS TO MAKE UP JUDGMENT. 


[240*] After partial payments had been made on an unre- 
corded judgment, on a petition to have it recorded the fact 
of the partial payments did not take the case out of the 
operation of the 60th rule of the Superior Court. Taber 
v. Wilcox, 186 Mass. 56. 
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CHAPTER VII. 
COSTS. 


IN GENERAL. 


[242*] In all cases where two or more cases are tried at 
the same time, in the Supreme Judicial, Superior, or any 
police, municipal, or district court, the presiding judge has 
power to reduce, in his discretion, the witness fees and other 
costs; but not less than the ordinary witness fees and other 
costs recoverable in one of the said cases tried can be allowed. 
st. 1892, c. 281. 

St. 1885, c. 384, does not affect taxable costs in civil cases. 
St. 1885, c. 884, § 16. 

[243*] Where both parties appeal from the Superior to the 
Supreme Court, and one party waives his appeal and prevails 
on the appeal of the other party, costs of the appeal should 
be awarded to neither, under Pub. Sts. c. 198, § 27. Childs 
v. New Haven and Northampton Co., 185 Mass. 570. 


When not Recoverable. 


[245*] Under Pub. Sts. c. 198, § 6, where a presiding 
judge certifies that an easement is concerned in the action, 
and the certificate is based upon a ruling on a question of 
law, upon an exception taken thereto such ruling may be 
revised by the Supreme Court. Rathke v. Gardner, 134 
Mass. 14. 


To Several Defendants. 


[247*] Although two defendants are sued jointly, yet if 
they have different defences, and answer separately, they are 
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both entitled to separate costs, though they may at first have 
answered jointly. Bill v. Boynton et al., 158 Mass. 274. 


After a Plea of Insolvency. 


[249*] When an attachment on mesne process has been 
made and is not dissolved before commencement of proceed- 
ings in insolvency, and when such attachment has been 
dissolved by bond given by the defendant, if the claim upon 
which the suit was commenced is proved against the estate of 
the debtor, the plaintiff may also prove the legal fees, costs, 
and expenses of the suit and of the custody of the property to 
the date of the first meeting, and the amount thereof is a 
privileged debt. St. 1892, c. 859, amending Pub. Sts. c. 157, 
§ 139. 

ITEMS OF COSTS ALLOWED. 
Entry. 

[250*] There must be paid to the clerk upon the entry of 
every suit, action, or petition in the Supreme and Superior 
Courts in the several counties, the sum of three dollars, to be 
in lieu of entry, clerk’s term fees, the fee for taxing costs 
and issuing subpcena, injunction, and execution, or any order 
of notice or other mesne, final, or interlocutory order, rule, 
decree, or process whatsoever therein authorized by law, except 
the fee for alias or renewed executions; and no suit, action, 


or petition can be entered or filed by the clerk until said fee 
is paid. St. 1891, c. 87, amending Pub. Sts. c. 199, § 4. 


Service. 


[251*] The right of an officer to charge for the service of 
a legal process is found only in the Statutes, and is limited by 
their provisions. (C. B. Rogers and Co. v. Simmons, 155 
Mass. 259. 

Where an execution is levied on personal property, a bill 
paid for storage for the time between the entry of the writ 
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and the date of the judgment cannot be allowed as part of 
the expense for serving the execution; but it should be 
presented to the court as an additional return on the writ 
before the final judgment, so as to be taxed in the costs of 
suit and included’ in the judgment, C. B. Rogers and Co. v. 
Simmons, 155 Mass. 259. 

The fees allowed an officer for serving an execution do not 
include charges for sums paid for the care of the property 
two days and two nights after the auction sale on the execu- 
tion; nor for the personal services of the officer, in preparing 
advertisements of the auction sale, posting notices, making 
schedules of the property, and conducting the sale; nor for 
small sums paid for articles used incidentally to the sale, and 
in preparing the property therefor; nor a special fee for a 
levy. Ibid. 

If an attachment is dissolved by insolvency, and the officer 
refuses to deliver the goods to the assignee, the creditor can- 
not prove, as a claim against the estate, the expense of sub- 
sequently keeping the goods by the officer. tussell Paper 
Co. v. Smith, 135 Mass. 588. 

A fee of three dollars taxed for the attachment and keep- 
ing of personal property, in absence of evidence of the cir- 
cumstances, will not be presumed to be illegal. Kellogg v. 
Kimball, 189 Mass. 296. 


Term Fee. 


If no question is carried to the full bench of the Supreme 
Court, under St. 1882, c. 264, § 1, it is within the discretion 
of the presiding judge to allow to the party recovering costs, 
in addition to the three term fees given by the statute, such 
number of term fees as is deemed just. Leonard v. O feilley, 
137 Mass. 188. 


Witnesses. 


[253*] Where three actions were brought by the same 
plaintiff against three different defendants for the same words, 
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and by agreement were all referred to the same referee, 
who heard them together on three consecutive days, 
and severally made an award in favor of the defendants, 
the witnesses’ certificates showing that the same witnesses for 
the defendants attended in each case the same number of 
days and travelled the same number of miles, with a trifling 
exception, it was held that the fees for their attendance 
should be taxed in all the cases, but that their travelling fees 
should be taxed only in the case in which they were sum- 
moned. Barber v. Parsons, 145 Mass. 208. 


Clerk’s Fee. 
[254*] The clerk’s fee is abolished. St. 1891, c. 87. 


TRUSTEE’S COSTS. 
In all the Courts. 


[257*] If, during the pendency of a trustee process, the 
trustee is sued by the defendant in such process or by any 
other person to recover the goods, effects, or credits or any 
part thereof in the hands and possession of said trustee, the 
court in which said subsequent suit is brought may make 
such order in reference to costs therein as justice may require. 
St. 1883, c. 62. 

DEPOSITIONS. 


[258*] Where the record does not disclose when, where, 
or by whom a deposition was taken, nor its length, an allow- 
ance of ten dollars therefor in the Superior Court will not be 
revised in the Supreme Court on an appeal from a taxation of 
costs. Kellogg v. Kimball, 139 Mass. 296. 


BILL OF COSTS. 
Supreme Judicial and Superior Courts. 


(260*] Items for “Entry, &c.,” “Clerk’s Fees,” “Sub- 
poena,”’ and “Taxing,” are now all included in the entry fee 


of three dollars. St. 1891, c. 87. 
6 
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WAIVER OF COSTS, 


[262*] If a plaintiff, who has recovered damages and 
costs, and from the taxation of costs an appeal has been 
taken, takes out an execution for damages only, which is 
duly served and returned wholly satisfied, he will be deemed 
to have waived his costs. Davis v. Ferguson, 148 Mass. 603. 
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CHAPTER VIII. 
FINAL JUDGMENT AND EXECUTION. 


Entry of Judgment — In General. 


[263*] Courts may make general rules authorizing or 
directing in such manner and subject to such provisions as 
they may think proper the entry of judgment by the clerk 
without any further order in all or any of the cases in which 
judgment may be entered under a general order or at the end 
of a term as of course. St. 1885, c. 884, § 12. 

Kvery judgment, order, or decree must bear date of the day 
of the month and the year when the same is entered, but 
courts may, in their discretion, when justice requires it, enter 
the same as of a previous day. Ihbid., § 18. 

If a district court holds weekly terms by virtue of the 
statute establishing it, it has no authority, on motion at one 
of such terms, to vacate a final judgment duly entered in an 
action at a previous term. Wood v. Payea, 138 Mass. 61. 

[265*] If a judgment is recovered in the Superior Court 
against five defendants, of whom the court has jurisdiction 
over four only, and of those four two die before judgment, so 
that a reversal of the judgment would leave the original plain- 
tiff remediless, on account of the statute of limitations, the 
court may, on a writ of error, under Pub. Sts. c. 153, § 20, 
and c. 187, § 2, order a judgment to be entered in that court 
against such other four defendants, nune pro tune, as of the 
time, as nearly as may be, when it should have been rendered 
against them. Curran v. Burgess, 155 Mass. 86. 
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Upon a Default. 


At any time after a default has been entered against the 
defendant in’ an action at law in either of the courts, the 
plaintiff may after four days have judgment entered as of 
course by the clerk without any further order. St. 1885, c. 
384, § 11. 

The Superior Court has no power on a mere motion, after 
the term at which judgment is rendered upon a default with- 
out fraud, error, or mistake, and after the lapse of several 
more terms, to vacate the judgment, bring forward the action, 
amend the writ by increasing the ad damnum, and enter 
judgment against the defendant for a larger sum, whether 
notice is given to him or not. adclyffe v. Barton, 154 Mass. 
157. 

Judgment in Special Cases. 

[270*] Whenever any defendant in a civil action dissolves 
an attachment by giving bond and has already been, or 
afterwards is, discharged from his debts by proceedings in 
composition in insolvency under St. 1884, c. 236, and St. 
1885, c. 853, and where there has been no assignment in the 
insolvency proceedings, the court may at any time, upon 
motion, if it appears that the plaintiff is otherwise entitled to 
judgment in said action, enter a special judgment therein, and 
said judgment is to be deemed and taken to be a sufficient 
judgment within the meaning of Pub. Sts. c. 161, to enable 
the plaintiff to maintain an action against the sureties on said 
bond, no other objection existing thereto. St. 1888, ¢. 405, 
§1. The court may enter a similar judgment with the same 
effect when the defendant in a civil action, who petitions for 
a review thereof, is discharged as aforesaid, and where there 
has been no assignment in the insolvency proceedings before 
or after giving the security required in such cases. St. 1888, 
c. 405, § 8. 


When any property, estate, interest, or money of a debtor 
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has, more than four months prior to the commencement of 
proceedings in bankruptcy, or, in case of voluntary proceed- 
ings in insolvency, more than four months prior to the time 
of the first publication of the notice of the issuing of the war- 
rant, or, in case of involuntary proceedings, more than four 
months prior to the time of the first publication of the notice 
of the filing of the petition, been attached, or been brought 
within the control of a court of equity, by injunction or other- 
wise, in proceedings upon bills by creditors to reach and apply, 
in payment of a debt, any property, right, title, or interest, 
legal or equitable, of a debtor, within this State, which cannot 
be come at to be attached in a suit at law against such debtor, 
or in other proceedings in equity, or by payment of money 
into court; and when it is made to appear, by default or 
otherwise, that the plaintiff is entitled to judgment or decree, 
except for such bankruptcy or insolvency of the debtor, or his 
discharge therein, the court may at any time upon motion 
enter a special judgment or decree for the plaintiff, for the 
amount of his debt or damages and costs, or for such other 
relief as he may be entitled to, to be enforced in the first 
instance only against the property, estate, interest, or money, 
so attached, or so brought within the control of the court; 
and if such property, estate, interest, or money is insufficient to 
satisfy the judgment or decree in full, the court may thereafter, 
if the debtor’s discharge is refused, or if he unreasonably 
delays to prosecute said proceedings to a discharge, order an 
alias or other successive execution or other process to be 
issued upon such judgment or decree for such portion thereof 
as remains unsatisfied, and the creditor may also in case of 
such refusal or delay have a scire facias or action as provided 
in Pub. Sts. c. 171, §17.. St. 1885, c. 59, amended by St. 
1892, c. 209. 
EXECUTION. 

[275*] If a plaintiff has obtained judgment against an 

absent defendant on a default, under Pub. Sts. c. 164, § 8, and 
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c. 171, § 16, and has not given the bond mentioned in Pub. 
Sts. ¢. 164, § 8, he is not entitled to an execution after the 
expiration of a year from the rendering of the judgment. 
Pease v. Morris, 188 Mass. 72. 

[276*] An indorsement on an execution by the creditor’s 
attorney that the execution and judgment are settled, and that 
the execution is returned satisfied, is merely a receipt, which 
may be explained as to the amount that was actually received 
thereon, Brown et al. v. South Boston Savings Bank, 148 
Mass. 800. 7 


Service of Execution — By Arrest. 


Upon the beginning of any proceeding under Pub. Sts. 
c. 162, and the acts in amendment thereof and supplementary 
thereto, in any police, district, or municipal court, there must 
be paid to the clerk of such court, or if there is no clerk, to 
the justice thereof, an entry fee of three dollars, which is in 
lieu of all fees for hearing applications, for examinations and 
continuances, and the issuing of all notices and certificates 
required to be made or issued by such court in such proceed- 
ing. St. 1891, c. 318. And so much of Pub. Sts. c. 162, 
§ 68, as provides for fees for examinations and continuances, 
and the issuing of all certificates required to be made or 
issued, has been repealed. St. 1898, c. 62. 

All certificates, notices, and other processes required to 
be issued by or from a court of record, police, district, or 
municipal court having a clerk, under Pub. Sts., c. 162, and 
the acts amendatory thereof and supplementary thereto, 
must be under the seal of the court, signed by the clerk or 
an assistant clerk thereof, and bear teste of any justice of 
any of said courts who is not a party thereto. St. 1889, 
c. 415, § 2. | 

A magistrate to whom application is made for a certificate 
authorizing arrest upon either of the charges specified in 
Pub. Sts. c. 162, § 17, numbered second, third, fourth, fifth, 
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and sixth as therein provided, must before granting the same 
issue notice to the debtor to appear at a time and place fixed, 
and submit to an examination touching said charges. If the 
debtor appears, as directed by the magistrate, he shall be 
examined as provided in Pub. Sts. c. 162, § 20, and the 
magistrate shall not grant a certificate authorizing an arrest, 
unless the creditor proves to his satisfaction that the charges 
or some one of them are true. A debtor arrested on mesne 
process or execution will not at any appointed hearing suffer 
default by reason of the absence or disability of the magis- 
trate if, within three days thereafter, such debtor provides 
for a continuance of the hearing by issuing a new notice to 
the creditor, to be served as provided in Pub. Sts. c. 162, § 32. 
St. 1887, c. 442, amended by St. 1889, ¢. 415, § 1. 

When a judgment debtor is entitled to notice of application 
for a certificate authorizing his arrest, the affidavit required 
by law may, unless the court or magistrate otherwise ‘orders, 
be made at any time before the certificate is issued. St. 1891, 
c. 407. Such notice may be served by any officer qualified to 
serve civil process. St. 1889, c. 415, § 1. 

Where an execution for costs issued against an administra- 
tor, in a suit against the estate, no affidavit nor special in- 
structions are required to authorize his arrest, under Pub. Sts. 
c. 162,85. Gibbs v. Taylor, 143 Mass. 187. 

Pub. Sts. c. 162, § 17, has been amended so that the first 
paragraph of said section reads as follows: “ Except as 
provided in sections five to sixteen inclusive, and in section 
twenty-five, and except in actions of tort, no person shall be 
arrested on an execution in a civil action, unless the judg- 
ment creditor or some person in his behalf, after execution is 
issued amounting to twenty dollars exclusive of all costs 
which make part of said judgment, whether the same have 
accrued in the last action or in any former action on the same 
original cause of action, and while so much as that amount 
remains uncollected, makes affidavit, and proves to the satis- 
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faction of some court of record, or police, district, or muni- 
cipal court, or, except in the county of Suffolk, some trial 
justice, that he believes and has good reason to believe, —”’. 
St. 1888, c. 419, § 1. 

Pub. Sts. c. 162, § 18, has been amended so that the 
fourth sentence of said section reads as follows: “The 
magistrates or courts before whom such examinations may be 
held shall be some court of record, or police, district, or 
municipal court, or, except in the county of Suffolk, some 
trial justice.” St. 1888, c. 419, § 2. 

Any justice of any court of record, or police, district, or 
municipal court, and any special justice when exercising the 
powers and duties of a justice of any such court, may act as 
such court under Pub. Sts., c. 162, and any act amendatory 
thereof or supplementary thereto. Under said chapter 
and acts any such court has the powers and duties therein 
given to a justice thereof. Upon legal application made to 
any police, district, or municipal court such court must exercise 
and perform its said powers and duties under the said chapter 
and acts, accordingly, without unreasonable delay. The terms 
“magistrate” and “ magistrates,’ whenever either occurs 
in any section of said chapter or acts, are construed to 
mean, respectively, magistrate or court, and, magistrates 
or courts. There is no appeal from any judgment or 
order of any court or magistrate rendered or made under 
said chapter or acts, except as provided in and by said 
chapter. Any court or magistrate acting under said chap- 
ter or acts may issue a writ of habeas corpus when neces- 
sary to bring before such court or magistrate for examination 
a defendant or debtor imprisoned on mesne process or execu- 
tion; and the proceedings provided for in Pub. Sts., c. 185, 
will be followed so far as the same are applicable thereto. 
St. 1888, c. 419, § 12. 

An attorney has authority to collect a debt after execution 
has been obtained, and may without further order procure 
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either by himself or by his clerk the arrest of the debtor, and 
if the arrest proves to be illegal the creditor is responsible. 
Shattuck vy, Bill, 142 Mass. 56. 

The affidavit required by Pub. Sts. c. 162, § 17, is the be- 
ginning of proceedings in the poor debtor process, and a 
notice given before such affidavit is made is invalid, and an 
arrest made thereon is illegal, and a recognizance that he 
makes is void. Atwood v. Wheeler et al., 149 Mass. 96; 
Williams v. Shillaber, 1538 Mass. 541. But if the debtor 
afterward voluntarily submits to imprisonment he cannot 
bring an action for false imprisonment. Weilliams v. Shil- 
laber, 153 Mass. 541. 

If an arrest on execution is made on a false affidavit, the 
only remedy is a suit for malicious prosecution. Lverett v. 
Henderson et al., 146 Mass. 89. 

The provisions of Pub. Sts. c. 162, § 17, cl. 3, and § 52, do 
not apply to non-resident debtors who have gambled in other 
States. Bradley v. Burton, 151 Mass. 419. 

Under the Pub. Sts. c. 162, § 17, the magistrate may say in 
his certificate authorizing a poor debtor’s arrest, that “ after 
due hearing [ am satisfied upon the evidence that the charge 
made in said affidavit is true,” and it will be a sufficient com- 
pliance with the statute. May v. Hammond et al., 144 Mass. 
151. 

If, upon an execution issued on a judgment, upon which the 
judgment creditor has made an affidavit to the first and fifth 
charges specified in Pub. Sts. c. 162, § 17, an arrest on the 
fifth charge is authorized, and after his arrest the debtor 
applies to take the oath for the relief of poor debtors, and at 
his examination the creditor examines him as to the first 
charge only, the magistrate, upon finding that charge sus- 
tained, may refuse the oath, and commit the debtor to jail. 
Macaig’s Case, 13T Mass. 467. 

If a debtor, who applies to take the oath, has charges of 
fraud filed against him by his creditor, under Pub, Sts. c¢. 162, 
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and is found guilty by the magistrate of one of such charges, 
and not guilty of the other, and is sentenced accordingly, 
and does not appeal from the sentence, the creditor is not 
entitled to appeal therefrom, although the charges are 
under different clauses of § 17. Smith v. Dickinson, 140 
Mass. 171. 

A certificate of a magistrate reciting that “I hereby au- 
thorize the arrest of the said debtor, if his arrest is authorized 
by law, to be made after sunset,” is sufficient under Pub. Sts. 
c. 162, §§ 18, 26. Stewart v. Griswold et al., 184 Mass. 391. 

If the debtor is not given legal time to appear, and he is 
defaulted, the magistrate cannot annex his certificate to the 
execution authorizing the debtor’s arrest; and if the magis- 
trate does so, the arrest made thereon will be illegal. Lane 
v. Holman, 145 Mass. 221. 

Under Pub. Sts. c. 162, § 18, where the notice must be 
served upon the debtor three days at least before the hearing 
and at the rate of one day additional for every twenty-four 
miles’ travel, an hour additional to the three days must be 
allowed for every mile distant that the debtor lives from the 
place of examination. Ibid. 

Under Pub. Sts. c. 162, § 17, first charge, a notice under 
Pub. Sts. c. 162,§ 18, given to a debtor to appear on the 
eighth day of a month at nine o’clock in the morning, left at 
his abode, a little over a mile from the place of examination, 
on the fourth day of the month at seven o’clock in the even- 
ing, is sufficient. Stewart v. Griswold et al.,184 Mass. 391. 

Under Pub. Sts. c. 162, § 82, the notice is not “served 
upon” the attorney if in fact it was left at the attorney’s 
residence. Williams et al. v. Kimball, 185 Mass. 411. 

Pub. Sts. c. 162, § 20, has been amended, and now reads as 
follows : — 

“If the judgment debtor appears before the magistrate at 
the time and place fixed, he shall be examined on oath 
touching his estate and effects and the disposal thereof. Such 
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examination may be in the presence of the magistrate, or 
otherwise as he shall direct, and when completed, if in writ- 
ing, shall be signed and sworn to by the debtor, and shall be 
preserved by the magistrate. The magistrate shall also hear 
any legal and pertinent evidence which either party may offer. 
The examination and hearing shall be oral, unless the parties, 
or one of them, requests that the same may be wholly or in 
part in writing. If the debtor fails to appear at the examina- 
tion, or if appearing he fails to obey all lawful orders and 
requirements of the court or magistrate, the arrest may be 
authorized, either upon the original execution, or upon an 
alias or other successive execution issuing on the same judg- 
ment. If the time for the return of the execution expires 
while the examination is pending, the arrest may be au- 
thorized upon an alias or other successive execution in like 
manner and for the same reasons or defaults as upon the 
original execution. If the time for the return of the execu- 
tion, or of any alias or other successive execution, issuing on 
the same judgment, expires after a certificate authorizing an 
arrest has been affixed thereto, and before such arrest has 
been made thereon, a copy of the said original certificate, cer- 
tified by the clerk of the court issuing such original certificate 
and under the seal of said court, shall be affixed to any alias 
or other successive execution issuing on the same judgment, 
and such copy shall have the same force and effect as the 
original certificate. If at the examination it appears that, 
after the service of the notice and pending the proceedings 
thereon, the debtor has made a payment of money or a con- 
veyance, assignment or transfer of any property of his not 
exempt from being taken on execution, with intent to prevent 
the same from being transferred or paid to the creditor, or 
applied by the force of the said proceedings to the satisfaction 
of the execution, such transfer, assignment, conveyance or 
payment shall be deemed to be made in contempt of the court 
or magistrate, and the debtor shall be liable, in the discretion 
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of the court or magistrate, to be committed as for a contempt ; 
and, when the court or magistrate makes a certificate therefor, 
shall be conveyed to jail and there kept until discharged by 
said court or magistrate, or otherwise according to law; but 
payment of debts for necessaries for support of himself and 
family, debts due on executions upon which he has already 
been cited to appear for examination under the provisions of 
this chapter or any act amendatory thereof or supplementary 
thereto, and a reasonable sum for counsel fees, shall not be 
deemed within the prohibition of this section.” St. 1888, 
c. 419, § 3; St. 1889, c. 415, § 8; and St. 1890, ¢. 128. 

If one magistrate has under Pub. Sts. c. 162 found a poor 
debtor guilty upon charges of fraud and sentenced him, and 
refused him the oath for the relief of poor debtors, and the 
debtor has appealed from the judgment on the charges of 
fraud and recognized to prosecute his appeal, another magis- 
trate, pending the appeal, has jurisdiction to hear and act upon 
an application of the debtor to take the oath. Lockhead et al. 
v. Jones, 137 Mass. 25. 

A debtor does not waive the illegality of his arrest, by re- 
cognizing before a magistrate other than the one authorizing 
the arrest, and submitting to examination, and taking the 
oath. Lane v. Holman, 145 Mass. 221. 

If a debtor recognizes and submits himself to examination, 
after having been illegally arrested, and takes the oath, having 
previously been discharged from imprisonment, the expenses 
of his examination and taking the oath are not elements of 
damage in an action brought for the illegal arrest. Ibid. 

A magistrate who has examined a poor debtor, cannot con- 
tradict his record orally. May v. Hammond et al., 146 Mass. 
439. 

After an examination was begun it was properly continued 
fifty-nine days, when the debtor appeared and was discharged. 
Barham v. Gomez et al., 149 Mass. 221. 

After the condition of a recognizance is broken by the 
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debtor, in departing before the conclusion of his examination, 
the magistrate has no power to annex to the execution a cer- 
tificate authorizing the arrest of the debtor. Morgan v. Curley, 
142 Mass. 107. 

* If a person who applies to take the oath and recognizes 
under Pub. Sts. c. 162, § 28, commits a breach of the same by 
departing before the conclusion of his examination, his arrest, 
two days subsequently, and at a place remote from that of 
the examination, is illegal. Ibid. 

Pending the examination, and at any time after the defend- 
ant or debtor is carried before the court or magistrate, and 
the defendant or debtor desires to take an oath and to have a 
time fixed for his examination, but does not recognize to the 
satisfaction of the court or magistrate as provided in Pub. Sts. 
c. 162, § 86, the court or magistrate may make a certificate 
thereof, which shall be affixed to the writ or execution, and 
the defendant or debtor will be conveyed to jail and there 
kept until the next coming in of the court or until the time 
fixed for his examination, when he will be delivered by the 
keeper of the jail to the officer making the arrest, to be by him 
carried before the court. St. 1889, c. 415, § 4. 

Pub. Sts. c. 162, § 25, has been amended so that it reads as 
follows: “If in addition to the first charge specified in sec- 
tion seventeen the judgment creditor, or some one in his 
behalf, makes affidavit and proves to the satisfaction of some 
court or magistrate named in section one that there is good 
reason to believe that the debtor intends to leave the State, 
the court or magistrate may without notice to the debtor au- 
thorize his arrest.” St. 1888, c. 419, § 4. 

Pub. Sts. c. 162, § 27, has been amended by striking out all 
after the word “ mentioned” in the fourth line and inserting 
in place thereof the following: ‘“ When arrested on mesne 
process, if he does not give bail, and when arrested on execu- 
tion in any case, he shall be taken before some court of record, 
or police, district or municipal court, or, only if he wishes to 
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recognize, a master in chancery, or, only if he wishes to recog- 
nize, a commissioner of insolvency, or, except in the county 
of Suffolk, a trial justice. If the arrest is made when the 
court is not in session and the defendant or debtor does not 
desire to give bail or to recognize, the officer making the 
arrest may deliver the defendant or debtor to the keeper of 
the jail, to be detained by said keeper in some place in said 
jail until the next coming in of the court, when the said 
keeper shall deliver the said defendant or debtor to such 
officer to be by him carried before such court.” St. 1888, 
c. 419, § 5; and St. 1889, c. 415, § 5. 

Pub. Sts. c. 162, § 28, has been amended so that it reads as 
follows: “When taken before the court or magistrate, if the 
defendant or debtor desires to take an oath as hereinafter 
mentioned, but does not desire a time fixed for his examina- 
tion, the court or magistrate may take his recognizance with 
surety or sureties in a sum not less than the amount of the 
execution, or of the ad damnum in the writ, if he is arrested 
on mesne process, that within thirty days from the day of his 
arrest he will deliver himself up for examination before some 
court of record, or police, district, or municipal court, or, ex- 
cept in the county of Suffolk, some trial justice, giving notice 
of the time and place thereof as herein provided, and appear 
at the time fixed for his examination, and from time to time 
until the same is concluded, and not depart without leave of 
the court or magistrate, making no default at any time fixed 
for his examination, and abide the final order of the court or 
magistrate thereon; but if he is arrested on mesne process 
and the writ is returnable within thirty days, the number of 
days within which he shall deliver himself up shall be limited 
by the court or magistrate so as not to extend beyond the 
return day of the writ.” St. 1888, ¢. 419, § 6; and St. 1891, 
cf ZTh 

If a magistrate, through his own mistake merely, fixes the 
time for the examination of a poor debtor who has recog- 
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nized more than sixty days distant, of which notice was duly 
given to the creditor, and the debtor- appears and is dis- 
charged, there is no breach of the recognizance under Pub. 
Sts. c, 162, § 28. First National Bank of Ithaca v. Gogin, 
148 Mass. 448. 

Under Pub. Sts. c. 162, § 28, it is not necessary that the 
debtor should have the notice served upon the creditor within 
the thirty days, within which period he recognizes to give 
himself up for examination. Marple v. Burton, 144 Mass. 
(fe 

A poor debtor’s recognizance, under Pub. Sts. c. 162, 
§§ 27, 31, amended by St. 1888, c. 419, §$ 5, 7, entered into 
before a special justice of a district court which does not 
appear by the record to have been taken by the justice when 
exercising the powers and duties of the court, is void. Stack 
v. O’Brien, 157 Mass. 374. 

A special justice of a district court has authority, under 
Pub. Sts. c. 162, §§ 27, 28, to take the recognizance of a 
person arrested on execution, when the court is not in session. 
Gibbs v. Taylor, 143 Mass. 187. 

If the debtor declares that he does not wish to take the 
oath, and is committed to jail, the magistrate is not author- 
ized, upon the debtor’s desiring subsequently to take such 
oath, to take a recognizance entered into by the debtor, under 
Pub. Sts. c. 162, § 28. Cook v. Harrington et al.,139 Mass. 
38. 

The examination of a debtor, who applies to take the oath, 
is “ pending,” within the meaning of Pub. Sts. c. 162, § 49, 
so that the creditor may file charges of fraud against him, 
until the announcement of the decision of the magistrate, 
although the hearing of evidence and arguments has closed, 
and the magistrate has continued the cause for the purpose of 
considering the questions of law and fact involved therein, 
Andrews et al. v. Cassidy et al., 142 Mass. 96. 

Pub. Sts. c. 162, § 31, has been amended so that the first 
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paragraph of said section reads as follows: “If the defend- 
ant or debtor, when taken before the court or magistrate or 
at any time when entitled thereto, desires to take an oath 
as hereinafter provided, and to have a time fixed therefor, 
some court of record, or police, district, or municipal court, 
or, except in the county of Suffolk, some trial justice, shall 
appoint a time and place for his examination, and shall issue 
a notice thereof to the plaintiff or creditor, signed by said 
justice of the court or magistrate and designating his official 
capacity, substantially in the following form—.” St. 1888, 
c. 419, § 7. 

The service of the original notice is good, where the statute 
says “an attested copy thereof ” under Pub. Sts. c. 162, § 32. 
Callaghan v. Whitmarsh et al., 145 Mass. 340. 

Whether or not a creditor waived due notice, under Pub. 
Sts. c. 162, § 32, is a question for the jury. Goldenberg v. 
Blake et al., 145 Mass. 354. 

A discharge in insolvency will discharge the recognizance 
of a poor debtor. _Hverett v. Henderson et al., 150 Mass. 
411. 

Pub. Sts. c. 162, § 38, has been amended by adding at the 
end thereof the following words: “ But if the oath for the 
relief of poor debtors has been refused no application to take 
the same shall be made by the defendant or debtor until the 
expiration of seven days from the hour of such refusal.” St. 
1888, c. 419, § 8. 

Pub. Sts. c. 162, § 84, has been amended so that said 
section reads as follows: “ When the notice mentioned in 
section thirty-one has been duly served, the court or magis- 
trate who issued it, or any court of record, or police, district, 
or municipal court, or, except in the county of Suffolk, any 
trial justice, shall attend at the time and place therein speci- 
fied, and examine the defendant or debtor as herein pro- 
vided.” St. 1888, c. 419, § 9. 

Pub. Sts. c. 162, § 54, has been amended so that the first 
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sentence in said section reads as follows: “If he represents to 
the jailer that he is desirous to take the oath for the relief of 
poor debtors, the jailer shall make the same known to some 
court of record, or police, district, or municipal court, or, except 
in the county of Suffolk, some trial justice.” St. 1888, c. 419, 
§ 10. 

Where a trial justice resigned his office the day before 
the time set for the examination of a poor debtor, and it was 
agreed to by the creditor’s attorney, the recognizance was 
thereby waived. Vinal v. Tuttle, 144 Mass. 14. 

In a suit upon the recognizance of a poor debtor arrested 
on execution, the question whether the affidavit of the cred- 
itor was not wilfully false, and that the certificate of the magis- 
trate thereon was obtained by fraud and perjury, is not open. 
Everett v. Henderson et al., 146 Mass. 89. 

If a debtor, after recognizing, duly surrenders himself, and 
procures the issuing of a notice to the creditor of the time 
and place fixed for his examination, but a defect thereof 
in form is discovered before the service thereof, which is cor- 
rected by the court after the thirty days have expired, and the 
notice is served in its amended form, under which the debtor 
appears and is discharged, there is no breach of the recog- 
nizance. ames et al. v. Rice, 157 Mass. 508. 

In an action upon a poor debtor's recognizance, oral evi- 
dence is inadmissible to show that the debtor’s last and usual 
place of abode is different from that given in the return of the 
officer who served the notice upon the debtor to appear for 
examination. Stewart v. Griswold et al., 134 Mass. 391. 

Pub. Sts. c. 162, § 68, has been amended by adding at the 
end thereof the following words: “ When any police, district 
or municipal court acts hereunder, or under any act amenda- 
tory hereof or supplementary hereto, the fees shall be paid 
into such court as for civil business, and shall be accounted 
for and paid by the clerk of such court, or by the justice of 


such court where there is no clerk, to the treasurer of the 
7 
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county in which such court is held; but in the county of 
Suffolk such clerks and justices as by law account and pay to 
the collector of the city of Boston shall account and pay to 
such collector hereunder. The clerk of the municipal court 
of the city of Boston, for civil business, shall be paid by the 
county of Suffolk one thousand dollars for extra clerical 
assistance in addition to and in the manner provided for the 
amount now paid by the said county to him for extra clerical 
assistance. The fees of an officer for service of notices under 
the provisions of this chapter shall be the same as are allowed 
by law for the service of an original summons in an action 
at law. If the arrest was on mesne process, and final 
judgment in the action is rendered for the defendant, he shall 
have taxed in his costs against the plaintiff all lawful costs 
paid by him because of the arrest, and execution shall issue 
therefor. If the arrest was on execution, the debtor shall 
not be deemed to have satisfied the same until he has paid all 
lawful costs paid by the creditor upon and after the arrest, 
and all lawful charges paid by the creditor for his support in 
prison. If the arrest was on mesne process and the plaintiff 
shall recover more than twenty dollars, exclusive of all costs, 
the lawful costs paid by him upon and after the arrest, and 
the lawful charges paid by him for the defendant’s support in 
prison, shall be taxed in his costs against the defendant, and 
execution shall issue therefor.” St. 1888, c. 419,§ 18; and 
St. 1893, c. 62. | 

The officer making the arrest shall pay in advance to the 
keeper of the jail, for the support of the defendant or debtor, 
twenty-five cents for each day’s detention, to be charged with 
the expenses of serving the writ or execution. The fees of 
the court or magistrate shall be, for each postponement or 
continuance of an examination, or the time fixed therefor, 
made at the request of either party, one dollar, to be paid by 
the party requesting such postponement or continuance; for 
each writ of habeas corpus mentioned in St. 1888, c. 419, 
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§ 12 one dollar. The fees of an officer for the service of 
such writ of habeas corpus shall be one dollar, and the travel 
allowed by law for the service of a summons; and for each 
day’s attendance before the court or magistrate on the exami- 
nation of a defendant or debtor, in his custody, three dollars. 
St. 1889, c. 415, § 6. 

The commitment of a poor debtor to jail for contempt, 
under St. 1890, c. 128, is merely a proceeding in aid of other 
statutory provisions relating to the collection of judgment 
debts, and the debtor may obtain his discharge in any of the 
ordinary methods applicable to an arrest upon an execution ; 
and there is nothing unconstitutional or illegal in such an 
imprisonment. <Kerrigan’s Case, 158 Mass. 220. 


Levy upon Property. 


[287*] Under Pub. Sts. c. 172, § 49, a purchaser at the sale 
on execution of a judgment debtor’s land, the record title to 
which fraudulently stands in another’s name, must not only 
bring an action for possession against the fraudulent grantee 
within a year after the return day of the execution, but must 
prosecute it with effect, or the levy will be void. Cunniff v. 
Parker, 149 Mass. 152. 

[288*] If real estate is seized on execution, and further 
service of the execution is suspended by reason of a prior 
attachment of the same estate, the officer making such seizure 
must cause the same to be recorded in the same manner as the 
record of an attachment of real estate on mesne process is 
made, and such record is sufficient notice of said seizure; and 
the levy on said real estate is considered as made at the time 
of said seizure if the said record is made within three days 
after said seizure, otherwise at the time said record is made ; 
and the estate remains bound by such seizure until it is set off 
or sold in whole or in part, under the prior attachment or until 
that attachment is dissolved. If the levy is suspended, the 
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provisions of Pub. Sts. c. 171, § 58, apply to the subsequent 
disposition of the estate. St. 1887; c. 407. 

When the sale of property under an execution is restrained 
by any court of competent jurisdiction, it may be adjourned 
by order of the court granting the injunction to await further 
order of the court upon such injunction. Upon the final de- 
termination thereof the court may order the sale to proceed, 
and may direct such additional notice of the adjourned sale to 
be given as justice and equity may require. St. 1884, c. 175. 

After an execution had been duly levied upon land, and a 
sale thereof had occurred, the purchaser paying a part of the 
price down, but afterward refusing to pay the balance, the 
creditor and officer then abandoned the levy, and no return 
was made on the execution. The time in which the execution 
was returnable having expired, the creditor’s attorney, in good 
faith, indorsed upon it that it had never been in the hands of 
an officer, and that it was unsatisfied, and an alias execution 
was issued, on which the same land was again sold, and the 
second sale was held valid. The first purchaser was also held 
entitled to have his money back. Slater v. Lamb et al., 150 
Mass. 239, 

The notice to the debtor of time and place of sale of land 
taken on execution is properly served by leaving it at his 
last and usual place of abode, under Pub. Sts. c. 172, § 46. 
Croacher v. Oesting, 143 Mass. 195. 

[289*] The statement in an officer’s return of a levy and 
sale of land on execution, that he adjourned the sale “* deem- 
ing it for the interest of all parties concerned,” is sufficient, 
without saying also that he deemed it “expedient.” la y. 
Yeaw et al., 158 Mass. 190. - 

The purchaser of an equity of redemption at an execution 
sale gets no title by the deed of the officer, though it is duly 
delivered and recorded, unless the officer makes a due return 
upon the execution, under Pub. Sts. c. 172, § 28. Walsh v. 
Anderson, 185 Mass. 65. 
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A levy of an execution upon real estate is invalid if the 
officer’s return fails to show the time of giving the first notice 
of the sale made pursuant to Pub. Sts. c. 172, §§ 29, 46. 
Rand vy. Cutler et al.,155 Mass. 451. 

The Superior Court may in its discretion entertain the peti- 
tion of a mortgagee of a mortgage made subsequently to the 
land sold being taken on execution, to expunge from the rec- 
ords of the court the officer’s return on the execution, which 
the court has allowed to be amended. Sawyer, petitioner, 
1386 Mass. 339. An officer’s return cannot be contradicted 
by oral evidence. Sawyer v. Harmon, 136 Mass. 414. 

Add the following sentence to the second paragraph on 
page 289: In case of sickness or absence the judgment 
creditor or the officer who began to serve the execution 
may delegate any other officer who might by law have 
served the execution if originally delivered to him, tem- 
porarily to act for him during said sickness or absence. 
St. 1885, ¢. 125. 

Where land was duly sold on execution, the deed delivered, 
and the certificate of the officer was made, but he died seven 
years later, leaving it unsigned and unreturned to court, it 
was held that the sheriff of the county, who was a deputy at 
the time of the issue of execution and sale, could complete the 
return under St. 1885, c. 125, and that the validity of the sale 
was unaffected by the delay. Firth v. Haskell et al., 148 
Mass. 501. 

[290*] Without a prior attachment, an execution may be 
levied upon personal property, upon which there is a mort- 
gage that is fraudulent and void as to creditors of the debtor, 
as though the mortgage did not exist. Sherman v. Davis, 137 
Mass, 182. 
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CHAPTER. IX. 


APPEALS, EXCEPTIONS, AND REPORTS. 


APPEALS. 


From the Inferior Tribunals. 


[293*] Where an agreement to discontinue an action was 
obtained by fraud, and subsequently, but within the time 
allowed for appeals, the plaintiff presented to the court a 
paper setting forth the fraud and claiming an appeal, which 
the court allowed, it was held that the Superior Court had 
jurisdiction of the appeal. Powell, adm’x, v. Turner, 189 
Mass. 97. 

The case of Emery v. Seavey, 144 Mass. 403, in which judg- 
ment was entered in the inferior court by agreement of the 
parties, was held to be one in which an appeal could be 
taken in spite of the agreement. 

A party aggrieved cannot appeal from an inferior court 
after twenty-four hours after the entry of the judgment. 
Greeley v. Page, 156 Mass. 47. 

If a party has lost without his fault his right of appeal from 
a judgment of a district court, the Superior Court can grant 
him a writ of error, under Pub. Sts. c. 187, § 25. Keene v. 
White, 186 Mass. 23. 

[294*] An appeal bond must have a surety. Henderson v. 
Benson, 141 Mass. 218. | 

In an action where an appealing party filed an appeal bond 
with sufficient sureties, which the record recited was “ not 
approved or disapproved by said court, as no motion was 
made by either party requesting approval or disapproval,” it 
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was held to be a sufficient compliance with the requirements 
of Pub. Sts. c. 154, § 52, and St. 1882, c. 95, to give jurisdic- 
tion to the Superior Court. Rawson v. Dofner et tr., 148 
Mass. 76. | 

A trial justice cannot extend the time for recognizing on 
appeal until he shall notify the appellant to appear before 
him, under Pub. Sts. c. 155, $$ 28, 29; and if the appellant 
subsequently appears and recognizes with surety, without the 
appellee having notice, the appeal will be dismissed on motion. 
Parker et al., adm’rs, v. Snow et al., 145 Mass. 428. 

Where judgment was rendered for the plaintiff and the de- 
fendant appealed, and subsequently the plaintiff also appealed 
more than twenty-four hours after judgment was rendered, but 
within the time given to the defendant to file his appeal bond, 
and filed a proper bond, which was approved, the defendant 
not perfecting his appeal, and the plaintiff entered the action in 
the Superior Court, a jury trial was had, a verdict was returned 
for the plaintiff, and the defendant then objected to the late 
filing of the plaintiff's bond, it was held that the Superior 
Court properly had jurisdiction of the action. Folsom vy. 
Cornell, 150 Mass. 115. 

Where a judgment was rendered November 5th and the 
record recited that the appellant gave bond to prosecute his 
appeal, it was held that the bond was seasonably given, 
although it was actually dated November 8th. Miller v. 
Shea et al., 150 Mass. 283. 

When an appeal is claimed by a plaintiff in a replevin suit 
from any judgment of a municipal, district, or police court, or 
trial justice, no bond, recognizance, or deposit is required for 
the allowance of such appeal. St. 1890, c. 224. 

When a judgment in an action of replevin is partly in favor 
of one party and partly in favor of the other, the appeal of one 
of the parties does not reopen that portion of the judgment 
which is in his favor. Vinal v. Spofford, 139 Mass. 126. So, 
in an action of contract on two counts, one of which is decided 
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in one party’s favor, and the other against him. Shepard v. 
City of Lawrence, 141 Mass. 479. 

An appeal bond, although not within the statute, may be 
valid at common law, and may be sued on. Pray vy. Wasdell 
et al., 146 Mass. 824. 

See the case of Guez v. Dupuis, 152 Mass. 454, in which an 
appeal bond which lacked the name of the surety in the body 
of the instrument, and several minor requirements was held 
to be good. 

An appeal bond was held to be invalid which was not 
dated, and was not approved by the adverse party or the jus- 
tice, and did not state against whom the judgment was ren- 
dered, or the amount thereof, either in debt or costs, and the 
record of the district court from which the appeal was taken 
made no mention of any bond, but showed that the appellant 
recognized with sureties, under Pub. Sts. c. 154, § 52, and St. 
1882, ¢. 95. Putnam v. Boyer et tr., 140 Mass. 235, 

A motion to dismiss an action appealed from an inferior 
court to the Superior Court, after the first term in the latter 
court, on account of defects in the bond, claiming it is not a 
legal bond, is too late. Wheeler and Wilson Manufacturing 
Co. v. Burlingham, 187 Mass. 581. 

The following is that part of. St. 1893, c. 396, which re- 
lates to appeals from police and district courts : — 

“Section 24. A party aggrieved by the judgment of a dis- 
trict or police court in a civil action, may within twenty-four 
hours after the entry of the judgment appeal therefrom to the 
Superior Court then next to be held in the county ; in which 
case no execution shall issue on the judgment appealed from, 
and the case shall be entered, tried, and determined, in the 
court appealed to, in like manner as if it had been originally 
commenced there. 

“Section 25. No appeal from a judgment of a district or 
police court in any civil action or proceeding, except actions 
under chapter one hundred and seventy-five of the Public 
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Statutes, shall be allowed, except as provided in the four 
following sections, unless the appellant within twenty-four 
hours after the entry of judgment files a bond with a surety 
or sureties to the adverse party, to be approved by the adverse 
party or by the justice or the clerk, in a reasonable sum to be 
fixed by the justice or the clerk, or approved by the adverse 
party, with condition to enter and prosecute his appeal with 
effect, and to satisfy, within thirty days of the entry thereof, 
any judgment for costs which may be entered against him in 
the Superior Court upon said appeal, provided that the justice 
or clerk may for cause shown extend the time for filing such 
bond. The attorney of record of the appellant may execute 
- such bond in his behalf. 

“¢ Section 26. In lieu of filing a bond as provided in the pre- 
ceding section, the appellant, or any person in his behalf, may, 
with the like effect, deposit with the clerk of the court ren- 
dering the judgment, or with the justice of such court having 
no clerk, a reasonable sum to be fixed by the clerk or justice 
as security for the prosecution of the appeal and the payment 
of the costs. A certificate of such deposit shall be issued to 
the depositor by the clerk or justice receiving the same. 

“¢ Section 27. The clerk or justice receiving such sum shall 
transmit the same with the papers to the clerk of the Superior 
Court to which the appeal is taken, who shall thereupon deliver 
or forward his certificate therefor to such clerk or justice. 

“ Smction 28, The clerk of the Superior Court shall hold 
such sum until the final disposition of the case, when he shall 
pay the same or any part thereof to the party for whose 
security it was originally deposited, for his costs, or to the 
depositor thereof, as the court may order. Said court or a 
justice thereof may also give directions as to the manner 
of keeping such deposit. 

“ Section 29. When an appeal is claimed by the defendant 
in an action before a district or police court in which such 
defendant has given a bond to dissolve the attachment made 
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in such case as provided by law, except in proceedings under 
chapter one hundred and seventy-five of the Public Statutes, 
and when an appeal is claimed by the plaintiff in a replevin 
suit, no bond or deposit shall be required for the allowance of 
such appeal. | 

“‘ SECTION 380. When an appeal is.taken in a civil action or 
proceeding in said courts, the clerk, or if there is no clerk the 
justice, shall transmit the original writ or process and all 
papers connected with or filed in the case, including bonds, 
and also a brief certificate of the proceedings, to the clerk 
of the Superior Court, and the same shall be there entered 
by the appellant, and if the appellant fails there to enter and 
prosecute his appeal the Superior Court may on complaint 
of the adverse party affirm the former judgment or render 
such other judgment as law and justice may require. 

“ Section 81. In an action or proceeding so appealed the 
clerk of the district or police court, or justice when the court 
has no clerk, shall cause to be entered in a docket the names 
of all the parties to the same, the nature of the action or pro- 
ceeding, with all the doings of the court thereon and the final 
disposition of the same, with the amount of costs taxed for 
court, service and witnesses, and no other record thereof 
shall be required. 

‘‘ SECTION 82, A case so appealed may be tried in the court 
appealed to, upon the issue joined before the district or police 
court, or the court may order the defendant to plead in the 
usual manner, and the case shall then be tried upon such 
issues as may be joined therein.” 

[297*] Pub. Sts. ec. 175, concerning the summary process 
for the recovery of land, has been amended, and sections 6, 7 
and 8 now read as follows : — 

“Section 6. When judgment is rendered for the plaintiff 
for the recovery of the demanded premises, and the defendant 
appeals from such judgment or when the defendant removes 
the case as provided in section twenty-four of chapter 
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one hundred and fifty-five, the defendant shall, except as 
provided in the following section, before such appeal or re- 
moval is allowed, file a bond to the adverse party with suffi- 
cient surety or sureties to be approved by the adverse party or 
by the justice or court, conditioned to enter the action and to 
pay to the plaintiff, if final judgment is in his favor, all rent 
then due, all intervening rent, and all damage and loss which 
he may sustain by reason of the withholding of the possession 
of the demanded premises and by reason of any injury done 
thereto during such withholding, together with all costs until 
the delivery of the possession thereof to him. Upon final 
judgment for the plaintiff all sums of money then due him 
may be recovered by an action of contract upon the bond. 

“Section 7. When the action is to recover premises after 
the foreclosure of a mortgage thereon, the condition of the 
bond shall be for the entry of the action and the payment to 
the plaintiff, if the final judgment is in his favor, of all costs 
and of a reasonable sum as rent of the premises from the day 
when the mortgage was foreclosed until possession of the 
premises is obtained by the plaintiff. 

“Section 8. If the case is transferred at the request of the 
defendant upon a plea or suggestion by him that brings in 
question the title to the freehold, and if it appears to the 
court in which the action is determined that the defendant 
originally entered on the premises under a lease from the 
plaintiff or from a person under whom the plaintiff claims 
or that he held them under such a lease, and that his said plea 
or suggestion was frivolous and intended for delay, the court 
shall cause a certificate thereof to be entered on the record, 
and the defendant shall thereupon be liable to pay double the 
yearly value of the demised premises from the time of the 
notice to quit the same, which may be recovered by action of 
contract on his bond.” St. 1888, c. 325. 
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Entry of Appeals in the Superior Court. 


[299*] Appeals and actions removed from municipal, police, 
and district courts and trial justices to the Superior Court 
must be entered at the return day next after the appeal is 
taken or the removal requested. And appeals from the de- 
cisions of commissioners or of probate courts upon claims 
against estates of deceased persons represented insolvent, and 
from decisions of courts of insolvency upon claims against 
estates in insolvency, or upon the question of granting a dis- 
charge, and appeals under Pub. Sts. c. 189, § 15, must be en- 
tered in the court appealed to at the return day, instead of at 
the term next after the periods of time specified in the statutes 
prescribing when such appeals must be entered respectively, 
and where a statement of claim is required it must be filed at 
such return day, and the provisions of bonds and recognizances 
in any of the said cases must be altered accordingly. In Pub. 
Sts. c. 85, §§ 9, 10, and 12, and ¢. 161, § 27, the word “ term” 
means “return day.” St. 1885, c. 384, § 5. 

If no declaration has been inserted in the writ or filed as 
above, the action may at any time, on motion, be dismissed 
with costs; but the court may at any time before such dis- 
missal, in its discretion, allow the plaintiff to file his declara- 
tion upon such terms, if any, as it shall think fit. St. 1885, 
ce. 3884, § 6. } 

From the Superior Court. 

[801*] An order of the Superior Court, granting a petition 
for the removal of an action to a federal court, may be ap- 
pealed from to the State Supreme Court. llis, adm’, v. 
Atlantie and Pacific R. R. Co., 184 Mass. 338. 

No appeal lies from the Superior to the Supreme Court 
unless the record discloses an error of law. Fay v. Inhabi- 
tants of Upton, 153 Mass. 6. 

The words “for defect of form of process” in Pub. Sts. 
c. 152, § 10, fourth line, qualify the words “motion to dis- 
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miss” preceding, and do not affect the words “ an answer or 
plea in abatement ;” therefore the denial of the right of appeal 
by the exception in the said section from judgments of the 
Superior Court is not limited to judgments upon pleas or 
answers in abatement “ for defect of form of process ” alone. 
Young vy. Providence and Stonington Steamship Co., 150 
Mass. 550. 

Where the agreement of record shows that the facts were 
to be treated by the Superior Court as evidence from which 
inferences of fact might be drawn, the only “ matter of law 
apparent on the record” which can be considered on an ap- 
peal to the Supreme Court is whether the judgment is war- 
ranted by the evidence. Ingalls et al. v. Hobbs, 156 Mass. 348. 


EXCEPTIONS. 


[802*] The question whether exceptions were properly 
allowed may be presented to the Supreme Court by a separate 
bill of exceptions. The judge should make a certificate of the 
facts. Purcell v. Boston, Halifax, and Prince Edward Island 
Steamship Line, 151 Mass. 158. 

Where an exception was disposed of by a former decision 
of the Supreme Court in the same case, the court will not as 
a general rule consider it if it is again brought before it. 
Atlantic Works v. Tug Glide and Owners, 159 Mass. 60. 

Where the presiding judge rules that there is no evidence 
for the jury, and directs a verdict for the defendant, and the 
plaintiff excepts, the bill of exceptions should give the evi- 
dence in full. Lamb v. Old Colony R. R. Co., 140 Mass. 79. 
See Lord v. Advent Christian Society, 156 Mass. 387. 

A bill of exceptions must state the evidence tending to show 
that a witness offered as an expert was such when it is ob- 
jected that he was not an expert. Campbell v. Russell, 139 
Mass. 278. - 

No exception lies to the exclusion of evidence, the bearing 
of which upon the questions at issue is not disclosed by the 
bill of exceptions. Deming v. Darling, 148 Mass. 504. 
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A bill of exceptions which states that a certain conversa- 
tion was admitted in evidence, but does not show what it 
was, affords no ground of exception. O’Brien v. Murphy, 
158 Mass. 417. 

On a bill of exceptions which states that no question is 
made concerning the pleadings, it cannot be objected that the 
consideration of a contract is not correctly stated in a declara- 
tion. Raymond vy. Rhodes, 185 Mass. 337. 

Technical questions of pleading are not open on an agreed 
statement of facts. McCue v. Whitwell et al., 156 Mass. 205. 

If a bill of exceptions sets forth a request for a ruling which 
‘was refused, and does not state the ruling given, and the re- 
quest was rightly refused, it will be presumed that proper 
instructions were given. Boston Loan Co. v. Myers, 148 
Mass. 446; KKhron v. Brock, 144 Mass. 516. 

[803*] Under Pub. Sts. c. 152, § 10, and ec. 153, § 8, the 
decision of a justice of the Superior Court upon a plea in 
abatement is final, and is not subject to revision in this 
court on exceptions or otherwise. Rutland County National 
Bank v. Johnson, 155 Mass. 43; Guild v. Bonnemort, 156 
Mass. 522. 

On filing exceptions, a party also filed a motion for a new 
trial, embracing the same questions of law, and proceeded to 
argue the motion at the suggestion of the presiding judge, 
who overruled it and allowed the exceptions. There was no 
waiver of the exceptions. Anthony et al. vy. Travis, 148 
Mass. 53. 

Sunday is excluded from the three days allowed by the 
Pub. Sts. c. 153, § 8, for filing a bill of exceptions. Cowley 
v. McLaughlin et al., 141 Mass. 181. 

If a notice of a bill of exceptions, within the time limited 
by Pub. Sts. c. 158, § 8, is deposited in the post-office of the 
city in which the attorney of the excepting party resides, ad- 
dressed to the attorney of the adverse party at the place of 
_ his residence, it is probably sufficiently given, although the 
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attorney of the excepting party resides without, and the at- 
torney of the adverse party resides within the county in 
which the court allowing the exceptions is held. Cowley 
v. McLaughlin et al., 141 Mass. 181. 


Petition to Establish the Truth of Exceptions. 


[308*] Where a commissioner, to whom a petition to estab- 
lish the truth of exceptions has been referred, states that with 
certain immaterial changes, the exceptions would conform to 
the truth, their truth will be deemed to be established. Farns- 
worth et al. v. Lowery et al., 184 Mass. 512. 

On a petition to prove exceptions, the Supreme Court can 
consider only whether the truth of the bill of exceptions 
actually and seasonably filed by the aggrieved party is es- 
tablished ; in doing this, however, slight errors may be cor- 
rected, and details may be added which are necessary in 
order properly to present the exception relied on. Morse 
v. Woodworth, 155 Mass. 233. 

Upon recommitting such a petition to a commissioner, the 
court may direct him to report the evidence, although the 
party who moves that this be done did not at the hearing 
before the commissioner request him to do so. Kaiser v. 
Alexander et al., 144 Mass. 71. 

[309*] Under the rule of court requiring the petition to be 
“verified by affidavit,” an affidavit is sufficient if it declares 
that the statements contained in the petition are true to the 
best of the knowledge, information, and belief of the affiant. 
Hadley et al. v. Watson, 143 Mass. 27. 

After the filing of a commissioner’s report, it is too late to 
object that the petition is not verified in accordance with the 
30th rule of the Supreme Court. Kaiser v. Alexander et al., 
144 Mass. 71. 

REPORTS. 

[313*] Where a judge of the Superior Court orders judg- 

ment in a suit on a bond for the full amount of the penal 
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sum, he may report the case to the Supreme Court, without 
awarding the amount of damages actually due and for which 
execution should issue; but the Supreme Court can only con- 
sider whether or not there has been a breach of the bond. 
Shattuck v. Adams, 186 Mass. 34. 

A report is a part of the record of a case. Stone v. St. 
Louis Stamping Co., 156 Mass. 598. 


ENTRY OF QUESTIONS OF LAW, 


Proceedings on Non-entry. 


[821*] Pub. Sts. c. 154, § 16, has been amended and now 
reads as follows: “If a party, who has taken an appeal or an 
exception, which has been allowed, neglects to enter the ques- 
tion in the Supreme Judicial Court, the court in which the 
appeal was taken, or the exceptions allowed, may upon the — 
application of the adverse party upon due notice to all par- 
ties interested order the judgment, opinion, ruling or order 
affirmed.” St. 1888, c. 94. 


DECISIONS OF THE SUPREME JUDICIAL COURT. 


[329*] One who has entered into a contract with the Com- 
monwealth to publish the decisions of the Supreme Judicial 
Court, or any one else, has no right to the first publication of 
the opinions of the court; and any one has a right to make 
copies of the same for publication, even though they may not 
be citizens of this State. See St. 1879, c, 280. Nash v. 
Lathrop, 142 Mass. 29. 

In 1889, a statute was passed by which Messrs. Little, 
Brown & Co., of Boston were contracted with to publish 
the Reports and sell them to “the public of the Common- 
wealth ” at $1.50 per copy; and the reporter of decisions was 
forbidden longer to publish them. St. 1889, c. 471. 


PeARRe LLU: 


NOTES AND DECISIONS ON CHAPTER ONE HUNDRED AND 
SIXTY-SEVEN OF THE PUBLIC STATUTES. 





NOTES AND DECISIONS 


ON PUBLIC STATUTES, oc. 167. 


[833*] Amend the last paragraph of the last foot-note at 
bottom of page 333, by omitting the word “and,” and adding 
after the word “ Worcester,” the words “ and the district court 
of Hampshire.” St. 1891, c. 139. 


PLEADINGS: FORMS AT LAW. 


[334*] Where a party has two alternative and inconsistent 
rights, he may choose which one he will exercise; and if a 
party supposes that he has two such rights, and attempts to 
exercise the one to which he is not entitled, he is not pre- 
vented from taking advantage of the other if he is entitled to 
it. Snow v. Alley, 156 Mass. 193, and cases cited therein. 

The remedy by an action of tort for conversion as the con- 
sequence of the breach of an agreement does not exclude the 
maintenance of an action of contract upon that agreement, — 
Brown v. Magorty, 156 Mass. 209. 

If the action is named in the writ as one of tort and the 
declaration is entirely made up of counts in tort, amending 
the writ by adding the words “or contract” after the word 
“tort”? may be disregarded on a demurrer to the writ and 
declaration, as the amendment was unnecessary. Bishop v. 
Weber, 139 Mass. 411. 


FORMS OF DECLARATIONS: SURPLUSAGE. 


[835*] Where an allegation in a declaration is a con- 
clusion of law from the facts stated, it is not traversable, is not 
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admitted by a demurrer, and may be rejected as surplusage. 
Jones v. Dow et al., 187 Mass. 119. 

Where three men were sued as administrators on an ac- 
count annexed, and the declaration stated that they as said 
administrators were indebted, etc., and the account annexed 
stated the claim to be against “ the estate of A.,” and on the 
trial it was shown that the suit was brought on a claim by the 
defendants before their appointment as such administrators, 
the designation of them as administrators is not on motion to 
be regarded as surplusage. Yarrington v. Robinson et al., 141 
Mass. 450. 


Declarations on Contracts Generally. 


[3842*] Interest, whether arising as damages for the deten- 
tion of money or otherwise, may be declared on, in addition 
to the forms of pleading now authorized by law, by including 
in any count which is followed by an account annexed, or bill 
of particulars, the words “and interest,’ and setting forth as 
an item in the account annexed or bill of particulars the times 
and amounts for and upon which interest is claimed, and the 
amount of interest so claimed. St. 1890, c. 398. 


Counts: Joinder of Causes in Action. 


[3845*] A cause of action for breaking and entering the 
plaintiff's close cannot be joined in one count with one for 
malicious prosecution. Allen v. Codman, 139 Mass. 1386. 

A declaration reciting in one count two distinct causes of 
action can be amended so as to set them forth in distinct 
counts, if the plaintiff intended to state and rely upon both, al- 
though it thereby becomes demurrable. Daley, adm’r, v. 
Boston and Albany R. R. Co., 147 Mass. 101. 


Joinder of Counts: Election. 


[3848*] If a declaration contains counts in both contract 
and tort, and the plaintiff, by the court’s order, elects to pro- 
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ceed to trial on the tort counts, the court may refuse, in its 
discretion, to strike out the contract counts, teeve v. Dennett, 
145 Mass. 23. 

If a declaration contains counts at common law and under 
a statute, the court, in its discretion, may require the plaintiff 
to elect as to which he will go to the jury on. Brady v. Ludlow 
Manufacturing Co., 154 Mass. 468. 

As to the court’s ordering such an election after evidence 
is in, see Murray v. Knight et al., 156 Mass. 518. 

A plaintiff is not injured by being required to elect on which 
count he will stand, after the evidence is in. Conroy v. In- 
habitants of Clinton, 158 Mass. 318. 

Where there is nothing to submit to the jury under the 
second count of a declaration containing two counts stating 
different grounds of recovery, the plaintiff 1s not harmed by 
being compelled, at the close of his evidence, to elect on which 
count he will rely. McLean v. Fiske Wharf § Warehouse Co., 
158 Mass. 472. 7 


ACCOUNT ANNEXED. 


[351*] Under a count on an account annexed, com- 
missions, pay for the loan of furniture, work and labor in the 
care of a furnace, and repairing hose, cash paid out, and rent 
of rooms, under a contract, though in writing, but not under 
seal, which has been performed, may be recovered. Bowen v. 
Proprietors of the South Building, 187 Mass. 274. 

A party can also recover under an account annexed for the 
value of labor and materials expended under a contract, which 
he has in good faith believed that he has performed, when the 
other party is benefited thereby. Blood v. Wilson, 141 
Mass. 20. 

Rent is recoverable under an account annexed which con- 
tains an item therefor. Brown v. Magorty, 156 Mass. 209. 
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TRESPASS QUARE CLAUSUM. 


[362*] Under Pub. Sts. c. 167, § 6, if a declaration 
describes the place by street and number and refers to a re- 
corded deed for a fuller description thereof, the defendant, if 
he does not demur, is not entitled to.a ruling that the declara- 
tion does not sufficiently designate the place, as a matter of 
law. Leatherbee et al. v. Barrett, 152 Mass. 532. 


BILL OF PARTICULARS, 


[3865*] Where a bill of particulars recited for the “use of 
store basement,’ and the declaration stated that the action 
was brought for use and occupation according to the bill of 
particulars, it was held that the declaration could be amended 
so as to read “for warehouse room furnished by the plaintiff 
for the storage of an engine, the property of the defendant,” 
according to the same bill, which need not be amended. 
Taylor v. Dexter Engine Co., 146 Mass. 613. 


DEMURRER: IN GENERAL. 


[867*] Where a declaration sets forth no cause of action, 
even imperfectly, a demurrer on the ground that it does not 
state any legal cause of action is sufficient. Johnson v. Reed, 
136 Mass. 421. 

[869*] If the whole ground of action, or defence, is de- 
murred to, the cause of demurrer may be averred in the lan- 
guage of Pub. Sts. c. 167, § 12; but when mere defects or 
omissions in the form of statement are relied on, they must be 
specially pointed out. Steffe v. Old Colony R. R. Co., 156 
Mass. 262. See Goodyear Dental Vulcanite Co. v. Bacon, 148 
Mass. 542. 

[870*] Though a plaintiff has answered to a defendant’s 
declaration in set-off, in an action which is not subject to the 
set-off, he may object to evidence offered at the trial in support 
of the set-off. Tracey v. Grant, 137 Mass. 181. 
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But technical objections to the form of allegations cannot 
be taken by objecting to evidence in support of them. Soper 
v. Manning, 158 Mass. 381. 


ANSWERS. 


[376*] If an answer contains both an answer in abatement 
and an answer to the merits, and the former is overruled, a 
motion thereupon filed by the plaintiff for judgment is properly 
denied, and a trial properly had on the merits. Parks v. Smith, 
155 Mass. 26. 


In Abatement. 


Under Pub. Sts. c. 152, § 10, and c. 153, § 8, the decision 
of the Superior Court upon a plea in abatement is final, 
whether the question be one of law or fact. Guild v. Bonne- 
mort, 156 Mass. 522. 


Allegations in Answers. 


[886*] Where a declaration contained several causes of 
action, the statute of limitations was pleaded in defence, the 
plea alleging that “the cause of action” mentioned in the 
declaration did not accrue within one year, etc., and it was 
held that the plea was good even though more than one cause 
of action was set out. Cole v. Groves et al., 134 Mass. 471. 


Special Denial of Signatures. 


[395*] If an answer recites that “the defendant denies 
the signature of the alleged note described in the plaintiff's 
declaration,” it is not a special denial and demand within the 
provision of Pub. Sts.c. 167, § 21. Spooner v. Gilmore, ex’, 
136 Mass. 248. 

The following answer was deemed sufficient: “ The defend- 
ant denies that the note declared on by the plaintiff was ever 
signed by her, and denies that the signature to said note was 
ever made by her, or at her request or with her knowledge, 
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and requests that the plaintiff may be compelled and ob- 
liged to prove the said signature to said note was made by 
her at the trial of said cause.” True v. Dillon, 188 Mass. 
d4T. 

If the denial of the genuineness of a signature is imperfect, 
it may be amended in the discretion of the presiding judge. 
Ham v. Kerwin, 146 Mass. 378. 


PLEADINGS AFTER ANSWER: REPLICATION. 


[397*] Where an answer to a declaration for money had 
and received alleged that the money had been duly accounted 
for and paid, the plaintiff had a right to reply that the de- 
fendant had never paid him, and that the accounts rendered 
were false and fraudulent. And the plaintiff was bound to 
prove only so much of his replication as was necessary to 
meet the state of proof under the answer, Todd v. Bishop, 
1536 Mass. 386. 

ABATEMENT. 

[410*] The statute does not give a right of appeal from a 
judgment upon an answer or plea in abatement; and whether 
or not such an answer or plea is in abatement depends upon the 
substance rather than the form of it. Young v. Providence 
and Stonington Steamship Co., 150 Mass. 550; Allin v. Con- 
necticut River Lumber Co. et al., 150 Mass. 560. 


AMENDMENTS. 
In general, before Judgment. 


[416*] After a rescript has been sent down to the Superior 
Court, affirming the judgment of that court for the plaintiff 
against several defendants, the plaintiff may be allowed to dis- 
continue against one of the defendants, and to have final 
judgment entered against the others, the Superior Court 
having authority to do so in its discretion. Gray et al. v. 
Vook, 135 Mass. 189. See Silver et al. v. Jordan et al., 189 
Mass. 280. 
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The court, in its discretion, may allow the name of the 
administrator to be substituted for that of the plaintiff in an 
action brought by a legatee for the conversion of property 
belonging to the estate of the testator. Barlow et al. v. Nel- 
son et al., 15T Mass. 395. 


Amendment of Writs. 


[417*] Where an administrator is sued on his intestate’s 
note by an indorsee, and the court decides that it is not a 
negotiable note, it may allow the plaintiff to amend the writ 
by striking out the name of the plaintiff and inserting that of 
the payee of the note, though such amendment be made more 
than two years after the appointment of the administrator. 
Costelo v. Crowell, adm’r, 134 Mass. 280. 

[419*] After an attachment of personal property, an 
amendment of the writ by inserting after the name of the 
defendant “otherwise called William J. Robinson” will not 
yacate it. Diettrich v. Wolffsohn, 186 Mass. 835. 

Where an action was brought in the name of a deceased 
person, the writ could be amended by substituting therefor 
the name of the deceased’s executrix, and by also adding that 
the suit was brought for the benefit of a third person. Lewis 
y. Austin, 144 Mass. 883. 

An action at law in tort for damages, for laying out a high- 
way, the writ not containing the declaration, cannot be 
amended into a petition for amount of damages under Pub. 
Sts. c. 49, §§ 32,105, after a year from the adoption of the 
order of location of the way. Peterson v. City of Waltham, 
150 Mass. 564. 

[420*] The Superior Court cannot compel a plaintiff to 
reduce the ad damnum of his writ, so as to oust the court of 
its jurisdiction. Wright v. Potomska Mulls Corporation, 188 
Mass. 828. 
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Amendments after Verdiet. 


[424*] If questions in writing are submitted to a jury, and 
they return merely a general verdict, the presiding judge may, 
in his discretion, withdraw the questions and accept the gen. 
eral verdict. Florence Machine Oo..v. Daggett, 185 Mass. 
582. 

Where two persons were wrongly sued jointly, and a ver- 
dict had been returned against them jointly, the plaintiff may 
be allowed to amend by discontinuing as to one of the defend- 
ants, and may have judgment against the other. Ridley et 
al. v. Knox et ux., 188 Mass. 83. 


Amendment of Records. 


[429*] A court has power to amend its record, even after 
the lapse of a long time, and the record as amended imports 
absolute verity. Merrill v. Kaulback, 158 Mass. 328. 


DEFAULTS. 


[430*] If a defendant in an action at law in the Supreme 
Judicial or Superior Courts, being duly served with process, 
does not enter an appearance in writing within ten days from 
the return day of the writ, a default must be entered against 
him, but the court may in any case for good cause extend the 
time for entering an appearance. St. 1885, ¢. 384, § T. 

Pub. Sts. c. 167, §§ 46 and 47, are repealed. St. 1885, 
c. 384, § 15. | 

The Supreme Judicial and Superior Courts, in their dis- 
cretion, and upon such terms, if any, as they may think fit, 
may at any time before judgment strike out a default. St. 
1885, c. 884, § 10. 

At any time after a default has been entered against the 
defendant in an action at law in the Supreme Judicial or 
Superior Courts, the plaintiff may after four days have judg- 
ment entered as of course by the clerk without any further 
order. St. 1885, c. 384, § 11. 
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In bastardy cases, the proceedings in the lower court are 
merely to compel the appearance of the defendant in the 
Superior Court, and where in that court a supplemental 
complaint is filed, it is too late, after an appearance has been 
filed, to object to the jurisdiction of, or irregularity in, the lower 
court. The clerk’s entry of the defendant’s appearance by 
counsel in the docket at the oral request of the counsel was a 
sufficient “ appearance in writing” within St. 1885, c. 384, 
§ 7. Prince v. Gundaway, 157 Mass, 417. 


INTERROGATORIES. 


[482*] Though an action be brought for the benefit of a 
third person, the defendant still has a right under Pub. Sts. 
c. 167, § 49, to file interrogatories to be answered on oath by 
the plaintiff. Harding v. Morrill, 186 Mass. 291. 


Answers to Interrogatories. 


[436*] A plaintiff has the right to file interrogatories to 
the defendant relating to an issue raised by a replication. 
Todd v. Bishop, 186 Mass. 386. 

If the answer shows that an interrogatory is immaterial, 
and does not harm the party, he cannot except to an 
order compelling him to answer. Ibid. 


Penalty for Neglect to Answer, fc. 


[438*] The court may, in its discretion, order to be non- 
suited a plaintiff who wholly fails to answer interrogatories if 
any of them are pertinent and material. Harding v. Morrill, 
136 Mass. 291. 

But, if a party files answers to interrogatories, the court 
cannot enter a non-suit or default because the answers are 
adjudged to be insufficient or evasive, without further pro- 
ceedings. els v. Raymond et al., 139 Mass. 98. 
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INTERLOCUTORY ORDERS. 
By Agreement of Parties. 


[440*] An oral agreement between attorneys made in open 
court and acted upon by the court need not be in writing. 
Savage v. Blanchard, 148 Mass. 348. 


OFFER OF JUDGMENT. 


[442*] When the defendant files an offer of judgment in 
police and district courts, under Pub. Sts. c. 167, § 65, 
and judgment is rendered thereon, such judgment shall be 
final. St. 1893, c. 896, § 20. 

An offer of judgment “in the sum of $407.72, principal and 
interest due to date and costs,” is deemed to represent both 
interest and principal if not the costs, under §§ 65, 66. 
Upton v. Foster, 148 Mass. 592. 


CLAIM OF JURY TRIAL. — COURT CASES. 


[445*] After the court, without a jury, no trial by jury hay- 
ing been claimed, decides that the condition of the bond sued 
on has been broken, it is too late to move that the damages 
be assessed by a jury. Vitrified Wheel and Emery Co. v. 
Edwards et al., 185 Mass. 591. 

By submitting to arbitration, a party waives all right to 
trial by jury. Boyden v. Lamb, 152 Mass. 416. 

In the Superior Court, if a party does not file a claim of 
trial by jury before the parties are at issue, or within such 
further time, &c., he takes the risks of any amendments 
(which may change the issue) that may thereafter be allowed, 
and the right to file the notice of such a claim is in the dis- 
cretion of the court. Cleverly v. O’ Connell, 156 Mass. 88. 

If the report of a justice of the Supreme Judicial Court, 
before whom a case is tried without a jury, states the facts 
found by him, and reserves the case for the consideration of 
the full court, it is a sufficient reservation of the questions of 
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law arising thereon under Pub. Sts. c. 150, § 8. ation v. 
Pacifie National Bank, 144 Mass. 260. 

If, instead of a trial, the case is submitted to the court on 
an agreed statement of facts, the court cannot draw infer- 
ences of fact, unless, as matter of law, they are necessary 
inferences. Mayhew v. Durfee et al., 188 Mass. 584. 

After an action has been tried without a jury, a party can- 
not be heard, as of right, upon a motion for a new trial, that 
the finding was against the evidence and the weight of evi- 
dence. O° Grady v. Supple, 148 Mass. 522. 


DEFENCES TO ACTIONS ON JUDGMENTS. 


[452*] In defence to a suit on a judgment obtained against 
a party over whom the court had no jurisdiction, he may set 
up the facts, and is not obliged to resort to a writ of error. 
Needham v. Thayer, 147 Mass. 536. 


ARREST OF JUDGMENT. 


Only parties aggrieved can move in arrest of judgment. 
Sullivan, adm’x, v. New Bedford Institution for Savings, 140 
Mass. 260. 

GENERAL PROVISIONS. 
Identity of Cause of Action. — Amendment. 


[456*] Where a new count is added to a declaration, merely 
amending the original count, and being for the same cause 
of action, the amendment does not affect the attachment 
made in the action, nor the bond given to dissolve such 
attachment. Doran v. Cohen, 147 Mass. 842; Dalton v. 
Barnard et al., 150 Mass. 473; Townsend National Bank v. 
Jones et al., 151 Mass. 454. The result is the same where the 
action is discontinued as to one of several defendants. Dalton 
y. Barnard et al., 150 Mass. 473. So, where the writ is 
amended by increasing the ad damnum. Townsend National 
Bank v. Jones et al., 151 Mass, 404. 
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DECLARATIONS. 
Petition for the Assessment of Highway Damages. 


[507*] Add to the first footnote at the bottom of page 507: 
See City of Brockton v. Cross, 188 Mass. 297. 


MECHANICS’ LIEN. 


[508*] A mechanics’ lien cannot be maintained on several 
lots of land for a general balance of an account, for labor per- 
formed, under an entire contract, on some of the lots described 
in the petition, and also upon other lots not described in it, 
owned by the same person. Rice et al. v. Nantasket Co., 140 
Mass. 256. 

Neither can such a lien be maintained for hauling lumber 
and sand to the premises upon which a lien is claimed, the 
lumber and sand being intended to be used in the construc- 
tion of a house, and portions of them actually so used. Wed- 
ster v. Real Estate Improvement Oo., 140 Mass. 526. 

A mechanics’ lien cannot be maintained for a portable range, 
unless it is to be furnished as a part of the house into which 
it is put. Boston Furnace Co. v. Dimmock et al., 158 Mass. 
502. 

A lien cannot be claimed for work done in making slight 
changes in a building made necessary in order to put in a 
machine, not attached to the building, nor for work on the 
machine. Curnew vy. Lee, 143 Mass. 105. 
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Neither can a lien be claimed for the amount that the prop- 
erty has been enhanced in value by the labor and materials 
expended upon it. Hllenwood et al. v. Burgess et al., 144 
Mass. 584. 

A mechanic cannot enforce a lien against land unless the 
owner has had notice of his intention to claim a lien when the 
ccntract was made with a person other than the owner. Ibid. 

An owner of property, upon which a mechanics’ lien is 
sought to be enforced for materials ordered by him in person, 
in behalf of a firm of which he is a member, is a “ purchaser” 
of the materials within the provisions of Pub. Sts. c. 191, § 3. 
Fletcher v. Fletcher et al., 159 Mass. 124. 

A plumber who agrees for an entire sum to do the plumb- 
ing in two houses for B, who is building the two houses for 
different parties, each for entire prices, cannot maintain a 
mechanics’ lien against the owners of the houses, even though 
he can show how much labor he performed on each house. 
Cahill v. Capen, 147 Mass, 493. 

_ Where several houses had already been erected upon a large 
lot of land, and a contractor agreed to erect two more houses 
upon the same lot, which had not been divided, he could claim 
his lien on the whole lot. Quimby v. Durgin, 148 Mass. 104. 

A tender of part of the amount due is pro tanto a discharge 
of the lien, although it is not accepted. Patch et al, v. Collins, 
158 Mass. 468. 


1. Statement or Certificate. 


[508*] Where a contractor works on several houses, he can 
claim on such houses only as much as he has not been paid 
for labor performed on the same. Seaton v. Weaver, 141 
Mass. 2738. 

The statement of account of amount due is sufficient if it 
give the total number of days’ labor between two dates named, 
instead of specifying the exact date of each day’s labor; and 
it need not set forth the total amount of labor which has been 
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performed by him on the property, if it includes all that for 
which he claims a lien. Seaton v. Weaver, 141 Mass. 273. 
See Ellinwood v. City of Worcester, 154 Mass. 590. 

One who furnishes lumber at a certain price per thousand 
feet, at different times, under an entire contract, must file his 
statement within thirty days after the date of the delivery of 
the last instalment of lumber which is actually used in the 
erection of the building. Kennebee Framing Oo. v. Pickering, 
142 Mass. 80. 

A statement is not invalidated because the magistrate, 
before whom the mechanic made oath to its truth, failed to 
add the title of his office to his signature. Jackman v. City of 
Gloucester, 143 Mass. 880: And the magistrate may be the 
attorney of the mechanic. McDonald v. Willis, 143 Mass. 
452. 7 | 
A statement is not invalidated, where the mechanic is 
ignorant of the owner’s name, by stating that he believes A 
to be the owner. If it turns out that B is the owner, the 
statement will be good against B. McPhee v. Litchfield et al., 
145 Mass. 565. 

Whether a lot of land may be identified by the description 
contained in the statement is a question for the jury. Cleverly 
v. Moseley, 148 Mass. 280. 

The case of Hurley v. Lally, 151 Mass. 129, shows an insuf- 
ficient statement of the entire contract price. 


2. Petition for the Enforcement of a Lien. 


[509*] The words “ Whether filed as a petition or inserted 
in a summons ” have been struck out of the first line of Pub. 
Sts. c. 191, § 13. St. 1888, c. 344, § 1. 

The court in which the petition is entered, or its clerk when 
the court is not sitting, or the justice of the court must issue 
a precept to any officer authorized by law to serve such pre- 
cept commanding him to summon the owner of the building 
or structure to appear and answer said petition, and also to 
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give notice of the filing of said petition to the debtor, when 
said debtor is not the owner of the building or structure, and 
to all creditors who have a lien of the same kind upon the same 
estate. Such precept must be in substance as follows : — 


COMMONWEALTH OF MASSACHUSETTS. 
SS. 


\To the Sheriffs of our several Counties or their Deputies 
SEAL. [or to any Constable of the City or Town of in 


said County]. 


GREETING. 
WE command you to summon the alleged owner 
of a certain building or structure on real estate [description] to 
appear before court at within [and 
for] our said county of on then and 


there in our said court to answer unto a petition for lien which 

petitioner hath filed in said court to enforce a lien upon 
said building or structure and the interest of said alleged owner in 
the lot of land upon which the same is situated to secure payment 
of a debt amounting to dollars and cents 
alleged to be due said petitioner [for labor performed on said 
building or structure, or for labor furnished, or for materials 
furnished and actually used on said building or structure, as the 
case may be] and the costs which may accrue in enforcing such 
lien. 

And we further command you to notify the 
debtor in said petition mentioned and all creditors other than the 
petitioner having liens of the same kind upon the same estate that 
said petition has been filed in our said court. And have you there 
this precept with your doings therein. 

Witness Esquire, at this day 
of in the year of our Lord one thousand eight hundred 


and . 
[Clerk or Justice. | 


Service of such precept must be made upon said owner, 
debtor, and each of said creditors fourteen days at least before 
the return day of said precept by serving them each with an 
attested copy of said precept and by posting a like attested 


copy upon said building or structure. The fees of the officer 
9 
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for such service are fifty cents for each person on whom 
served and thirty cents for each copy, with fees for travel as 
in the service of other civil process. If the petition is entered 
in a police, district, or municipal court, or before a trial jus- 
tice, the day for the appearance and answer must be fixed at 
not more than sixty days from the day of entry. St. 1888, 
c. 344, § 2. 

If it appear to the court or justice that any of the parties 
entitled to notice are absent from the Commonwealth or that 
it is probable that they cannot be found to be served with the 
precept or notice, the petition will stand continued until such 
notice shall be given as the court or justice directs. St. 1888, 
c. 844, § 38. 

Pub. Sts. c. 191, § 12, has been repealed.: St. 1888, 
ce. 844, § 4. 

A creditor is not estopped from enforcing his lien upon 
property which another creditor, who has given him due 
notice, in answer to which he has not appeared, is already 
enforcing his lien upon. Sexton v. Weaver, 141 Mass. 273. 

Where the jury return a verdict, on an issue assented to by 
the parties, the party aggrieved by the verdict has no ground 
of exception. Hawkes v. Spraker, 158 Mass. 18. 
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POLICE AND DISTRICT COURTS — continued. PAGE 
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REMOVAL OF ACTIONS — continued. 
To Supreme Judicial Court, 
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within what time must be made 50 
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To Federal Courts, 
may appeal to State Supreme Court from an order of 
Superior Court for such removal” . Bite (Ave AP 
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REVIEW, WRIT OF — continued. 
largely in discretion of court . . . + 
within what time it must be brought . eur 
want of court’s jurisdiction, how taken advantage of . 
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petition for 
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SERVICE OF PROCESS, 
Of Writs 
Absent defendants. (See Apsent DEFENDANTS.) 
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SERVICE OF PROCESS — continued. PAGE 
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(See ATTACHMENT, and INDEMNITY Bonn.) 
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civil return days in 
when and where held . 


may order cases to be tried eo if tor is mises 


prejudice : 
may speedily issue writs and other processes 


TRESPASS, 
designation of place in trespass guare clausum . 
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hy jury, claim of 
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how waived ‘ , 
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risks amendments by not filing claim on time 
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opening : : 
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TRIAL JUSTICES — continued. PAGE 
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WRITS — continued. PAGE 


Of Superior and Supreme Courts, 
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may be signed by stamping fac-simile of clerk’s signa- 
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may be speedily issued, by special order. . . - + + 22 
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Scire Factas. (See Scrre Factas.) 
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